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CYOEBHAA KONNErua no reAXXAAHCKUM OENAM

PaspelueHue cnopoB, CBsi3aHHbIX C 3aLMTON NpaBa CO6CTBEHHOCTH
M Apyrux BelyHbIX Npas

1. Obwee co6paHme aBToBnagenbLeB MHOTOKBapTUPHOro gomMa He OTHOCUTCA K opraHam, NMOSIHOMOYHbIM
NPUHNMAaTb peLueHnaA (o]¢) orpaHmn4yeHnn npas COOGCTBEHHMKOB MOMELLEHNA Ha MONb30BaHME I'IpWJ,OMOBOVI
TeppMTopl/leﬁ B Lendax pasMelleHnd Ha Hen npuHaanexawmnx nv aBTOoMobunen.

C. obpatunacbk B CyA C UCKOM K XXMUIULLHO-CTPOUTENBbHOMY KoonepaTuBy (aanee - XXCK) o BosnoxeHun
06513aHHOCTM 06ecneunTb GecnpensaTCTBEHHbIN NOABLE3A K XKUITOMY AOMY, IA€ OHa MPOXUBAET C CEMbEN, a TaKke
NapKoBKW NpuHaanexallero e TpaHCNopTHOro CPeacTBa Ha ABOPOBOI TEPPUTOPUN.

Cynom ycTaHOBMEHO, YTO OrpaXkaeHne npuaoMoBON TEPPUTOPUN MHOFOKBapTUPHOIO AoMa Obino BBEAEHO B
aKcnnyaTaumilo B COOTBETCTBMM C YCTAHOBIIEHHbIMU AENCTBYIOLUM 3aKOHOAATENbCTBOM NpoledypamMu nocre
nony4YeHns Bcex HEOOXOAMMbIX pa3peLleHnn U CornacoBaHui, B cuiy noctaHoBneHus Npaesutensctea MockBbl OT
2 nions 2013 r. N 428-IMN "O nopsigke yCTaHOBKU OrpaXkaeHWn Ha NMpUMAOMOBbLIX Tepputopusx B ropoge Mockse"
(oanee - MMM N 428-T1I1), NpuUHATOro B LeNsX NOBLILEHWST YPOBHS 6naroycTponcTBa NpuaoMOBbLIX TEPPUTOPUA B
ropoge Mockse.

B cooTtBeTCcTBMM C M. 3 yKa3aHHOIO MOCTAHOBIIEHWUS YCTAHOBKA OrpadKAatoLLUMX YCTPOWCTB OCYLLECTBSETCH
Mo pelleHnto COBCTBEHHUKOB MOMELLEHWUI B MHOMOKBapTMPHOM XXWMOM AOME, NMPUHATOMY Ha obwem cobpaHum
COOGCTBEHHUKOB MOMELLLEHMI B MHOrOKBApTUPHOM OME, O YeM U BbINo NpUHATO cooTBeTcTBytoLee pelueHne XKCK
14 wioHsa 2013 r. Ha obwemM cobpaHMM COBCTBEHHWKOB KBapTUP MHOFOKBapTUpHOro goma - udneHoB XXCK o6
opraHm3aumm NapkoBOYHOro NPOCTPaHCTBA B MHOrOKBApTMPHOM OMe U Obino yTBepXaeHo NonoxeHne o nopsiake
Bbe3aa M NapKoBKM aBTOTPAHCMOPTa Ha NPUOOMOBON TEPPUTOPUN.

CornacHo Ha3BaHHOMY MOJIOXKEHUIO MPaBO Ha GecnpenATCTBEHHbIN BbE3[ Ha OrOPOXEHHYH TEePPUTOPUIO
YacTu ABOpa AoMa B TEYEHUE CYTOK MMEET NErkoBon TpaHCMNOPT, NpMHagnexawmn cobCcTBeHHKaM NOMELLEHWI B
OOMe N 3aperucTpuMpoBaHHbIN B yCTaHOBMNEHHOM nopsgke B npasneHun XKCK, cTosiHka Ha OropoXXeHHOW 4actu
NpUaOMOBON TEPPUTOPUN HE3APETUCTPUPOBAHHOMO TPaHCMNOpTa 3anpeLleHa.

Mopsgok peructpauuMm npegycMaTpuBaeT rnogadvy aBToBnagensuem B npasneHne YKCK 3asBneHus
YCTaHOBSIEHHOrO obpasua C MpPUIIoKEHMEM K HEeMY KOMWA OOKYMEHTOB, NOATBEPXAAMOLWIMX MNPUHAANEXHOCTb
aBTOMOGUINSA, onnaTty LeneBbiXx B3HOCOB Ha 060pyaoBaHMe NapKoBOYHbLIX MECT, MOMy4eHUe Nponycka Ha Bbesq U
Krntoya JocTtyna - 6pernoka.

an 9TOM pelleHne o npepocTtaBlieHMM napKoBOYHONo Mecta WM OTKa3e B €ero npeaocrtaBlieHumn
aBToBagenbuamMm npuHMMaeTca UCKINIYNTENbHO Ha obuwem CO6paHMI/I aBToBagenbLeB.

B cnyyae ecnu B OTHOLLEHUWN KOHKPETHOrO aBToBnajenbLa 6yaeT NpUHATO pelleHne Ha obLiueM cobpaHum
aBToBragensLUeB 06 oTkase B MpeaoCTaBfieHUM MapKOBOYHOIO MECTa, Xurnel Aoma o6s3aH HesameanuTernbHO
0cB0O6GOANTL NAapKOBOYHOE MECTO M NepeaaThb KoY AoCTyna - 6penok npeacenarterno KOMUCCUMUN aBToBMaaenbLEeB.

C. aBnsetca COGCTBEHHUMKOM KBapTMPbl, PACMOMNOXEHHON B MHOIOKBapTUPHOM [0Me, TaM Xe OHa
3aperncTpupoBaHa 1 nNpoXxusaer.

20 mapTa 2013 r. Ha obwem cobpaHum uneHoB XKCK ¢ yyactnem C. GbIno NPpUHSTO pelleHrMe O Co3daHum
NapKOBKWU TPAHCMOPTHbLIX CPEeACTB C YCTAHOBKOW LWnarbayma npu Bbe3ae Ha 4BOPOBYHO TEPPUTOPULO.

27 wioHsa 2013 r. C. 6bin nonyyeH 6penok oT wnarbayma v BNocneacTBUKU 3a HEW 3akpeneHo NapkoBovHOE
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MecCTO.

16 anpens 2015 r. Ha cobpaHun aBTOBNAAenNbLEB MO BOMNPOCY OpraHM3auMu MapKoBOYHbLIX MECT WU
GnaroycTporcTBa NpuaoMOBOM TEPPUTOPUM MPUHATO peLleHne nunTb C. BO3MOXHOCTM NapkoBaTb aBTOMOOUIb,
npuHagnexaiwimm WucTly, Ha OropoXeHHOW nNPUOOMOBOW TeppuUTopUM 3a HapylweHue npaBun  NapKOBKWM,
YTBEPXAEHHbIX Ha o6lemM cobpaHun aBTOBNaenbLEB, U 3a HapylleHue MOMNoXeHWs o nopsake Bbesda U
NapKoBKM aBTOTPaHCMNOPTa, BO3BPaTUTL paHee BHECEHHbIE €10 AeHEeXHble CPeacTBa, ee NepBoHaYarbHbIN B3HOC.

OtkasbiBasi C. B yAoOBNETBOPEHNUN 3aABJIEHHbIX Tpe60BaHVIl7I, cyn mexoaun m3 TOro, Yto AoKa3aTelibCTB
npenaTcTBunA OTBETYMKOM B OOCTYNE K NpuHaanexaiwemy C. Kunmuly el He npencrtaBfieHo, a orpaHn4eHne npaea
nctua Ha noJjib3oBaHne napkoBO4YHbIM MECTOM, Haxo4ALWNMCA B o6LemM nonb3oBaHMM COO6CTBEHHUKOB MOMELLEHWNIA
MHOIrokBapTMpHoOro goma, yCtaHoBJ1EHO pelleHnemMm obuero CO6paHVIFI aBToB1agerbLes.

C AaHHbIMK BbIBOAAMU cya NepBON MHCTaHLUM COrNacurics U cyg, anennsuymoHHON MHCTaHLUUN.

CynebHas konnerus no rpaxanaHckum aenam BepxosHoro Cyna Poccuiickoin degepauum npusHana BbiBoAbl
CcyaoebHbIX MHCTaHUUIA He COOTBETCTBYIOLLIMMMU TpeboBaHUAM 3aKoHa.

CornacHo n. 1 cT. 262 'K P® rpaxgaHe nmetoT npaBo cBO60aHO, 6e3 kakux-nmbo paspelueHnin HaxoanTbes
Ha He 3aKkpbiTbix ANna obwero [ocTyna 3eMenbHbIX Yy4yacTKaxX, HaxOAsWMWXCH B TOCYAapCTBEHHOW wnn
MYHULMNANbLHON COBCTBEHHOCTU, UM UCMOMb30BaTb WMEIOLWMECs Ha 3TUMX YydacTkax MpupogHble O00bLekTbl B
npegenax, AOMyCKaeMbIX 3aKOHOM W WMHbIMW NPaBOBbIMW akTaMu, a Takke COOCTBEHHWKOM COOTBETCTBYHLLErO
3eMenbHOro y4acTka.

B cootBetctBUM C 4. 5 cT. 16 ®epgepanbHoro 3akoHa ot 29 gekabps 2004 r. N 189-®3 "O BBegeHuun B
devictene KumnuwHoro kopekca Poccuickon ®egepaumn” (B pepakuun, OEeNCTBOBAaBLUEN Ha MOMEHT
BO3HWKHOBEHWSI CMOPHbIX OTHOLUEHUA) C MOMEHTa (OPMMPOBaHUS 3EMENbHOro yyacTka W MpoBeAeHUs ero
rocyfapCTBEHHOro KaJacTpoBOro yyeTta 3eMerbHbIA Y4acToK, Ha KOTOPOM pacronoXeHbl MHOFOKBAPTUPHLIN 0OM U
MHble BXOAsLIME B COCTaB Takoro AomMa OObeKTbl HeABWXMMOro MMyLlecTBa, nepexoauTt BecnnatHo B obuiyto
[0neBylo COBCTBEHHOCTb COBCTBEHHNKOB NMOMELLEHWUI MHOTOKBapPTMPHOTO XMOro AoMa.

He ponyckaeTcs 3anpeTt Ha obpeMeHeHne 3eMenbHOro y4acTka, Ha KOTOPOM PacnosioXKeH MHOrOKBAPTUPHbIN
OOM, B criydyae HeobxoammocTu obecneyeHns cBoboOQHOroO AOCTyna fvLy K 06bekTaM HeaBMXMMOro MMYLLLECTBA,
BXOASLLMM B COCTaB MHOTFOKBapTUPHOro AoMa U CyllecTBOBaBLIMM A0 BBeaeHust B aencteme XK PO (4. 7 cT. 16
yKa3aHHOTO 3aKoHa).

B maTepuanax gena uMeeTcs KONusa yBedoMIIEHNA U3 opraHa permctpauun npae o6 oTCyTCTBUM CBeOEHWI B
EFPM kaknx-nMbo 3aperncTpuMpoBaHHbIX NpaB Ha 3eMeslbHbIA Yy4acToK, Ha KOTOPOM pacriofioxeHa npuaoMoBas
TeppuTopusa. Takum o6pasomM, OO HACTOALLEro BPpeMEHM MpaBa Ha 3eMenbHbIA y4acToK He 0GOPMIIeHbI, y4acToK
He cdopMMpoBaH W He MOCTaBneH Ha KadacTpoBbli y4YeT, TO ecTb Ucnonb3yetca 6e3 0MOPMIEHHBLIX B
yCTaHOBMNEHHOM NOpsiKe OOKYMEHTOB Ha 3eMJIi0.

MyHkTOM 67 coBMecTHOro noctaHoBneHus [MneHymoB BepxoBHoro Cyma Poccunckon ®epepauumn u
Bobicwero ApbutpaxHoro Cyga ot 29 anpensa 2010 r. N 10/22 "O HeKoTOpbIX BOMpocax, BO3HMKAKLWNX B cyaebHom
npakTuke npu paspeLleHnn CropoB, CBA3a@HHbIX C 3alUUTOW MnpaBa COOGCTBEHHOCTM W APYrMx BeLHbIX npas"
onpefeneHo, 4YTO ecnu 3eMenbHbIl Yy4acToK He copMyMpoBaH W B OTHOLUEHWUM HEro He npoBedeH
rocy4apCTBEHHbIA KagacTpoBbIM Yy4eT, 3eMfs NoJ MHOFOKBApTUPHbIM [OOMOM HaxoAuTCa B COBGCTBEHHOCTU
COOTBETCTBYOLEro nybrmyHo-npaBoBoro obpasoBaHus. COOCTBEHHMKU MOMELLEHUA B MHOFOKBApTMPHOM OOMe
BrpaBe BnageTb W MOMb30BaTbCA 3TUM 3E€MErNbHbIM Y4acTKOM B TOW Mepe, B KakoW 3TO Heobxogumo Ans
aKcnnyaTaumm MMM MHOTOKBapTMPHOIo AOMa, a Takke 00beKTOB, BXOASLIMX B COCTaB 0O6LLEero MmMyLLecTsa B TakoM
gome. [Npy onpegeneHun npegenoB NPaBOMOYMIA COOCTBEHHUKOB MOMELLEHMI B MHOTOKBApTMPHOM JOME MO
BNageHuto 1 Nosib30BaHUIO yKa3aHHbIM 3eMeNbHbIM Y4acTKOM HeoOXoaMmo pykoBoAcTBOBaThCS Y. 1 CT. 36 KK PO.

B ykasaHHbIX crny4asx COBCTBEHHUKM MOMELEHWN B MHOrFOKBapTMPHOM AOME KaK 3akOHHble Bnagenbubl
3eMenNbHOro yyacTka, Ha KOTOPOM PacrnonOXeH AaHHbIA AOM U KOTOPbIN HEOBX0AMM ANs ero aKkcnnyaTauuu, B cuny
nonoxeHun cT. 304 - 305 MK P® nmetoT npaso TpeboBaTb yCTPaAHEHUS BCAKUX HapyLUEHUn ux npa., XoTa Obl 3Tu
HapyLweHus 1 He Bbiny coegnHEHbI C NMWEeHMeM BNaaeHus, a Takke NpaBo Ha 3aLlyTy CBOEro BnageHus.

CornacHo 4. 2 cT. 36 XK P® cobCcTBEHHUKM NOMELLEHMI B MHOTOKBapTUPHOM AOME BnagetoT, Nonb3yTcs U
B YCTaHOBIMEHHbIX 3TUM KOAEKCOM M TpaOaHCKMM 3aKoHO4ATeNbCTBOM Mpedenax pacnopshkakTcs oMM
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MMyLLEeCTBOM B MHOTOKBaApTUPHOM OMe.

B 4. 4 c1. 37 XKK P® 3anpelueHbl Bbigen B HaType U OTYYKAEHWE JONKU B NpaBe cCOBCTBEHHOCTU Ha obLuee
MMYLLLECTBO B MHOIOKBapTUPHOM AOME, a TakKe COBEepLUEHWE WHbIX AeNCTBMN, BreKywmx nepegadvy 3Ton gonu
OTAEeNbHO OT Npasa COBCTBEHHOCTU Ha NOMELLEHNE B MHOTOKBapTUPHOM JOME.

Takum o6pa30M, CO6CTB€HHVIKy noMeweHnAa B MHOIFOKBapTUpHOM [AOMe NpUuHaOnexXuTt 6esycnosHoe n
HeoTYyXXaaemMoe NnpaBo Ha noJjib3oBaHne o6wum MMyLieCTBOM MHOIoKBapTMpHoro aoma.

Mpn aTom kakne-nMb0o cnocobbl orpaHNYEHNs UK NMWLEHNS COBCTBEHHMKA MOMELLEHUS B MHOTOKBAPTUPHOM
JOoMe Takoro npaea AENCTBYHOLUM 3aKOHOAATENbCTBOM HE NPeayCMOTPEHDI.

dakT npenaTtcTeus C. 1 ee cemMbe ANd Bbe3aa Ha OropoXXeHHY NPUAOMOBY0 TEPPUTOPUIO NoATBEPXKOAETCA
BbINMUCKOW M3 MPOTOKONIA O PELUEHUN UCKMOUYUTL HapylumTensi npasui napkoBku C. u3 yucna aBTOBRaAesnbLEB,
UMEILLNX NpaBO NapKoBaTb CBOM JIMYHbLIA aBTOMOOUITb Ha OrOpPOXEHHOW MPUAOMOBON TEPPUTOPMU, a Takke
BbINMUCKOW M3 MpoToKona obuiero cobpaHuss aBTOBMaZenbLEeB MO BOMNPOCY OpraHuM3auuMyM MapKoOBOYHbIX MECT U
GnaroycTpoiicTBa NpuOOMOBOV TEeppUTOpPUM, Ha KOTOPOM ObINO MNPUMHATO pelleHne o Bo3paTe C. paHee
BHECEHHbIX €10 AEHEXHbIX CPEACTB B Ka4yeCcTBe NepBOHaYanbHOro B3HOCA 3a MApPKOBKY MYTEM 3a4UCIIEHMS Ha ee
NULLEBON cYerT.

Kpome Toro, B matepuanax gena umeeTcsl yBeAoMIeHWe uUcTUa, noanucaHHoe npeacedaTenieM KOMUCCUM
aBTOBMagenbLeB NapkoBKM, 06 WCKMIOYEHUU ee U3 Yucha aBTOBMafernbUeB, UMEKLWMX NpaBo Mofb30BaHus
NapKOBKOW ANs JIMYHOrO aBTOTPaHCNopTa Ha OropoXKeHHOW NPUAOMOBOI TEPPUTOPUN.

Cya, npusHaB orpaHuyeHne npaBa C. Ha WCMOMb30BaHWE NApPKOBKW, PACMOMOXEHHOW Ha MpUEoOMOBON
TeppUTOPMM MHOFOKBAPTUPHOro AOMa, perfaMeHTUpoBaHHbiM [lonoxeHnem O nopsgke Bbe3ga W MapKOBKM
aBTOTpaHCMopTa Ha NPUAOMOBOWN TEPPUTOPUK, YTBEPXKAEHHbIM 00LWmnM cobpaHmem uneHoB XKCK 14 niona 2013 r.,
n cootBetcTBytowMM TpebosaHuo MMM N 428-I1, He yyen, YTO AaHHbIM MOCTAHOBMIEHWEM HE pPerynmpytTcs
BOMPOCHI CO34aHns 1 NOpsSAKa UCMONMb30BaHWUS MapKOBOYHbIX MECT Ha OFOPOXXEHHOW MPUOOMOBON Tepputopuu, a
CrnefoBaTeNnbHO, W HanoXeHus Kakux-nnbo orpaHuyeHunin npaBa C., kak COOCTBEHHMKA MOMELLUEHUSA B
MHOIOKBapTUPHOM [OME Ha MNoNb30BaHWe MpPUAOMOBOM TEPPUTOPUEN, B TOM YUCME N Ha pa3MeLleHne Ha Hewn
npuHaanexawero en asTomobuns.

Mynktom 13 TINMM N 428-MI 3anpelwaeTcs ycTaHOBKA W 3KChyaTauus orpaxgarolmnx YCTPOWUCTB,
NPenaTCTBYIOLMX UMW OrpPaHUYMBAIOLLMX NPOXO4 MeLlexofoB U Npoess TPaHCMOPTHbLIX CPeacTB Ha TeppuTopuIo
obuero nonb3oBaHuS.

MpaBo C. Ha BecnpensiTCTBEHHbIA BbE3[ HA OrOPOXEHHYH TEPPUTOPUIO YacTu OBOPA MHOrOKBapTUPHOrO
JoMa B TeYeHUEe CYTOK, KaKk COBCTBEHHWLIbI XUOro NoMeLleHUss B AaHHOM JOMe, 3akpenneHo u [lonoxeHvem o
nopsiike Bbe3da U NapKoBKM aBTOTPaHCMOpTa Ha MPUAOMOBON TEPPUTOPUN, YTBEPXKOEHHbIM 06LuM cobpaHnem
uneHoB XXCK.

Mpu Taknx oOCTOATENbCTBAX CChbiNka Cyda Ha TO, YTO pelleHuWe o6luero cobpaHus aBToBnagenbLes
MOCIY>XUINO NPaBOMEPHbLIM OCHOBaHWEM AN OrpaHUYEeHUs NpaBa UCTLA Ha Nofb30BaHWe MapKOBOYHLIM MECTOM,
Haxoodawumcs B o6LlieM Monb3oBaHUM COBCTBEHHMKOB MOMELLEHUA MHOrOKBapTUPHOro aAoma, MpoTUBOPEYUT
npuBeAeHHbIM Bbille HOPpMaM MaTepuanbHoOro npasa.

B cootBetctBMM ¢ noan. 1.1 n. 1 cT. 8 'K P® rpaxxgaHckme npaeBa U 0653aHHOCTN BO3HUKAKOT B TOM YuUCTe M3
peLLeHnin cobpannin B cny4vasix, NpeayCMOTPEHHbIX 3aKOHOM.

CornacHo n. 2 c1. 181.1 TK P® pewleHne cobpaHus, ¢ KOTOPbIM 3aKOH CBA3bIBAET rpaxJaHCKO-npaBoOBble
nocneacTeus, NOPoXaaeT NpaBoBble NOCMNEACTBUS, HA KOTOpble pelleHne cobpaHusa HanpaBneHo, ANg BCexX nu,
MMEBLLMX NPaBo y4yacTBOBaTb B AAHHOM COBpaHun (y4aCcTHMKOB HOPUANYECKOTO Nuua, COGCTBEHHUKOB, KpeaNTopoB
npy BGaHKPOTCTBE U APYrUX - Y4AaCTHUKOB rpaxk4aHCKO-NpaBOBOro CoOOOLLEeCTBa), a Takke AMs UHbIX MWL, eCnu 3To
YCTaHOBMEHO 3aKOHOM UMW BbITEKAET U3 CyLLeCTBa OTHOLUEHUNA.

B n. 103 noctaHoBneHus lNneHyma BepxoBHoro Cyaa Poccuiickon ®epgepaumnm ot 23 uroHa 2015 . N 25 "O
NPUMEHEHNN CyAaMM HEKOTOPbIX MOMOXeHMn pasgena | yactm nepson [paxpgaHckoro kogekca Poccumnckon
degepaummn” pasbACHEHO, YTO MOA4 PeeHusMU cobpaHui MNOHMMAaKTCH peLleHus rpaxaaHCKo-NPaBOBOro
coobLlecTBa, TO €CTb OMNPEeAEerieHHOM rpynnbl nul, HageneHHOW MOSTHOMOYMAMW MPUHMMATbL Ha cobpaHusax
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pelweHna, ¢ KOTOpbIMX 3aKOH CBA3blBaeT rpaXgaHCKOo-NpaBoBble MNoOCleacTBuA, obsizaTenbHble Ons BCeEX 5w,
MMEBLUMNX NpPaBoO y4aCTBOBaTb B TAKOM 006pava|, a TakKkkKe OAna MHbIX nuy, eciin 3TO YCTAaHOBJIEHO 3aKOHOM UK
BbITEKAET M3 CyLLEeCTBa OTHOLLEHUN.

U3 npuBeaeHHbIX MNpaBOBbIX HOPM W pa3'b$|CHeHI/1IZ cnenyet, 4TO OOHUM U3 obs3aTrenbHbIX yCJ'IOBMIZ
NPU3HaHUA peLlleHna CO6paHMF| OCHOBaHMeEM BO3HUKHOBEHUA, USMEHEHUA NN NpeKpalleHNA rpaXxXagaHCKux rnpas 1
0b643aHHOCTEN ABNSAETCS Hann4ne B 3aKOHe YKa3aHuA Ha rpakgaHCcKo-npaBsoBble NocnencTeus, obazaTenbHble A4ns
BCeX yrnpaBOMOYEHHbIX Ha y4acCcTune B TaKOM co6paH|/||/| nnug.

MCHEpﬂbIBGPOLU,VII?I nepeyvyeHb OpraHoB YyrnpaBlieHUA XUINLWHOIro KoonepaTtuea, BKMOYawLWmin  obiee
006paH|/|e YJ1eHOB XUJTMLWHOro Koonepartmnsaa, KOH(*)epeHLI,VIIO, €CIMn 4Yncno y4aCTHUKOB obuero CO6paHVI9| 4YreHoB
XUnnwHoOro KoonepartmBea Oonee naATMOECATU N 3TO npenycMoTpeHo yCTaBOM XUIMULLHOIO KoornepaTtuea, a TakkKe
npaBlieHne XunmnHoro KkoonepatmBa v npeacenatend npasrieHUA XUNULLHOINO KoonepatmnBa, CoOOepXUTcda B CT.
115 XK Po.

O6buiee 006paHMe aBToBJ1agesnbLleB B Ha3BaHHOM lMepevyHe He yKa3aHO, B CBA3U C 4YeM pelleHune obuwero
co6paH|/|$| aBTOBMNagenbLeB He MOXeT ObiTb KBaJ'II/I(*)VILI,VIpOBaHO B Ka4yecCTBe BJiEKyLlero rpaxxagaHcKo-rnpaBoBble
nocneacTenAa peweHna opraHa XunnHoO-CTpouTesNibHOIro KoornepaTtmBa Kak opraHa, ynpaBoOMO4Y€HHOIo 3aKOHOM Ha
NPUHATNE pPELLEHNA, BIlIEKYLLEro ykasaHHble nocneacTtBuA.

Takum o6pa3oM, CyooM Mpu pacCMOTPEHWM [fefla He Y4YTeHo, YTO pelleHue obuwero cobpaHus
aBTOBMagenbLeB He MNpegycMOTPEeHO 3aKOHOM B KadeCTBE OCHOBAHUS BO3HWKHOBEHUSl, W3MEHEHUs Wru
npekpawleHuss rpaXkgaHCKMX npaB M obsi3aHHOCTENW UM He MOXeT noBreds Ans C. rpaxaaHCKo-npaBoBble
NocneacTBUs B BUAE OrPaHWYEHUs ee npaBa Ha UCMOofb30BaHWE NPUOOMOBOW TEPPUTOPUM MHOTOKBaAPTUPHOIO
[oma kak cobCcTBEHHUKa NOMELLEHUSI B J@HHOM [lOMeE.

Onpegenenune N 5-KIM6-230

PaspeLueHMe CcnopoB, BO3HMKaOLWUX BCcreacTBue npuinHeHns spena

2. MyHuumnanbHoe o6pas3oBaHWe He MOANIEXUT TMPUBIIEYEHNIO K CyOGCHAMAPHON OTBETCTBEHHOCTU MO
06s13aTeNnbCTBaM CO3[JaHHOTO UM HEKa3eHHOro NpeanpusiTUsl, 3a WUCKIoYeHWeMm criydaeB GaHKpOTCTBa TaKoro
NPeAnpUsTUS, BbI3BAHHOTO AEUCTBUSIMM MYHMLIMMNANbHOro 06pa3oBaHus Kak COBCTBEHHMKA MMYLLECTBA.

B. obpatuncs B cyd C WCKOM K MyHUAULMMAnNbHOMY npeanpusituio (ynpaensiowen opraHusauum) o
BO3MeLLeHUN yulepba, ykasaB, 4To B pesynbTaTe NafeHus wudepa C KpbllM MHOTFOKBapTMPHOro goma Gbin
noBpexaeH npuHaanexawuini emy asToMoOunb. [lomaran, 4YTo Bped WMYLECTBY MNPUYMHEH MO MPUYMHE
HeHaasieXallero UCMOoSIHEHUS] YNpaBnsioLen opraHusaunein obsa3aHHOCTM MO CoAepkaHWio MHOTOKBapTUPHOIO
[Aoma 1 Npocun cya B3biCkaTb C OTBETYMKOB CTOMMOCTb BOCCTAHOBUTESNBHOIO PEMOHTa aBTOMOGUIS.

PeweHvem cyna, octaBneHHbIM 6€3 M3MEHeHUs anennsuuoHHbIM onpegeneHvem, uck ygosnetsopeH. C
MYHULMNANbLHOIO NpeanpuaTvs B nonb3y B. B3biCkaHbl AeHEeXHble CPpeAcTBa B cYeT BO3MelleHus yuiepba u
cyaebHble usgepxku, B NoONb3y IKCNEepPTHOW OpraHu3aummn B3biCKaHbl pacxofbl Ha AKCNepTM3y, NOCTAHOBNEHO, YTO
Npu HeOoCTaTOYHOCTW y OTBETYMKA OEHEXHbIX CPeACTB B3biCKaHue crnefyet NpousBOAWUTb C adMWHUCTpauuu
MyHULMNansHOro obpasoBaHus.

CynebHas konnerusa no rpaxaaHckum aenam BepxosHoro Cyna Poccuiickoit defgepauum He cornacunach ¢
BbIHECEHHbIMWN CyAeOHBIMU MOCTAHOBIEHUSAMMU MO CNEAYHOLWUM OCHOBAHUSIM.

CornacHo nonoxeHusm nn. 1, 2 c1. 113 K P® yHuTapHbIM npeanpustuem npusHaeTcss KoMMep4veckas
opraHu3auus, He HageneHHas nNpaBoM COBCTBEHHOCTU Ha 3akpensfieHHoe 3a Hew COBCTBEHHWKOM MMYLLECTBO.
VIMyLLLeCcTBO rocyaapCTBEHHOrO MM MYHULMMANbHOrO YHUTApHOro NPeanpuaTUS HaxoauTCHa B rocydapCTBEHHOWN
UM MyHUUMNanbHONM COBCTBEHHOCTM U MPUHAANEXUT TakoMy NpeanpusTUIO Ha NpaBe XO3ANCTBEHHOro BeAeHWs
UM onepaTUBHOIO yrnpaBneHuns.

B cuny n. 6 31Ol Xe cTaTbM COOGCTBEHHMK MMYLLECTBA YHWTAPHOrO NpeanpusaTus, 3a WCKITHYEHWEM
CcOOCTBEHHMKA WUMYLLECTBA Ka3eHHOro npeanpusaTus, He oTBevaeT No obs3aTenbCTBam CBOEro YHWUTApPHOro
npeanpustns. CoOGCTBEHHUK MMYLLECTBA Ka3eHHOrO NPeanpusiTMs HeceT cybcuamapHylo OTBETCTBEHHOCTb MO
06s3aTenbCcTBaM Takoro nNpeanpuaTUa Npu He4OCTaTOYHOCTM ero UMYLLECTBa.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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B cootBeTcTBUMM C N. 2 cT. 2 PeaepanbHoro 3akoHa ot 14 Hosbpsa 2002 r. N 161-d3 "O rocygapCTBEHHbIX U
MYHULMNANbHBLIX YHUTAPHbLIX Npeanpuatusax” (danee - 3akoH O rocygapCTBEHHbIX M MyHULUMNANbHBIX YHUTAPHbIX
npeanpuaTusax) B Poccuiickon Pegepalmm co3gatoTest U AEACTBYIOT criedyowmne BUabl YHUTaAPHbIX NPeanpusTUi:

YHUTaApPHbIE npeanpuAatua, OCHOBaHHbIeE Ha npa.e XO3AIMCTBEHHOrO BeAeHus, - d)e,qepaanoe
rocynapCtBeHHoe npegnpuatTme U rocygapCrtBeHHOe npeanpuatue cy61=e|<Ta Poccurickon CDe,u,epau,MM,
MyHUUMNanbHOEe npeanpunaTue;

YHUTapHbIE NpeanpuaThsl, OCHOBaHHbIE HA MpaBe OMEepaTMBHOIO yNpaBneHus, - deaepasibHoe KaseHHoe
npeanpusitTue, KaseHHoe npednpuaTMe cybbekta Poccuiickoli  Pepepaunn, MyHUUMNANbHOE  Ka3eHHoe
npeanpusitue.

CornacHo nn. 2, 3 cT. 7 3aKkoHa O roCcygapCTBEHHbIX WU MYHUUMMANbHbIX YHUTAPHbIX NPeanpusaTUaX
Poccuiickaa ®depepaumns, cybbekt Poccuiickon ®epepaumn, MyHuuunanbHoe o6pa3oBaHME He HecyT
OTBETCTBEHHOCTb NO 0653aTenbCTBaM roCy4apCTBEHHOrO UNNM MYHULMNANBHOIO NPEeAnpuATUs, 3a UCKIIOYEHUEM
Cny4aeB, eciim HeCOCTOATENBbHOCTb (6aHKPOTCTBO) TaKoro NpeanpusaTUs BbidaBaHa COOCTBEHHUKOM €ro MMyLLecTBa.
B ykasaHHbIX cnydasx Ha cobCTBEHHMKA nNpU HegoCTaTOYMHOCTM UMYyLLecTBa rOCydapCTBEHHOrO UMK
MyHMUMNANbHOrO MNpeanpusaTus  MoXeT OblTb  BO3MNoXeHa cybcuamapHass OTBETCTBEHHOCTb MO €ro
obsAzaTenbcTBam.

Poccuiickaa ®epepauus, cybbektbl Poccunckon Pepepaumm mnm MyHuuunanbHble obpa3oBaHust HecyT
cybcnamapHylo OTBETCTBEHHOCTb No obsi3aTenbCTBaM CBOWMX Ka3eHHbIX NPeanpusiTuii Npu HegoCTaTOYHOCTU KX
nmyLLecTBa.

Takvm o6pa3oM, UCXOAsA M3 HAa3BaHHbLIX HOPM MnpaBa cybcuanapHas OTBETCTBEHHOCTb No 0bsizaTenscTBam
YHUTapHOro MpeanpusiTusi Bo3fnaraeTcsl Ha co3faBllee ero MyHuuunaneHoe obpasoBaHue B TOM cryyae, korga
YHUTapHOe NpeanpuaTMe OCHOBAHO Ha NpaBe OnepaTUBHOIO yrpaBeHUs U SBNSIETCS Ka3eHHbIM.

Bmecte ¢ Tem yCTaBOM MyHUUMNANbHOro npeanpuaTna npenoycMoTpeHo, 4YTO OHO CaMOCTOATEesIbHO
ocywiecTBndeT XOSHIZCTBGHHyPO 0eATeNIbHOCTb Ha OCHOBE nepenaHHOoro emMy Ha npase XO3SANCTBEHHOIO BEAEHMS
MyHUUMNarnbHOro nMmyulecrtea.

N3 yctaBa Takke criegyeT, YTO MMYLLECTBO 3aKpenneHO COGCTBEHHVMKOM 3a NpeanpusiTueM Ha npase
XO3ANCTBEHHOIrO BEAEHUs, TO eCTb NPEeAnpusTUe co3aaHo B BUAE HEKA3EHHOTNO MYyHULMNANbHOMO NPeanpusiTusl B
COOTBETCTBUM C M. 2 CT. 2 3aKOHa O roCyAapCTBEHHbIX U MyHULMMASIbHBIX YHUTAPHBIX NPeanpuaTusix.

MyHuumMnaneHoe ob6pa3oBaHMe He HeceT OTBETCTBEHHOCTb MO o00si3aTenbCcTBaM  CO34AHHOMO UMM
MYHULMMNANbHOIO HEKA3EHHOTO NPeanpuaTUs, 3a UCKITFOYEHNEM CrlyYaeB, €CrM HECOCTOATENbHOCTbL (0aHKPOTCTBO)
Takoro npeanpuATus Bbl3BaHa COBCTBEHHWKOM ero umyllectsa (n. 2 CT. 7 B COOTBETCTBUM C M. 2 CT. 2 3aKkoHa O
rocy4apCTBEHHbIX Y MyHULMNAMNbHbIX YHUTAPHbIX NPeanpusaTusaX).

Ons npvBneyYeHuss aaMUHUCTpPaLUMM MyHULMNanbHOro obpa3oBaHus k cybcuamapHOW OTBETCTBEHHOCTU B
mMaTepvanax pgena [OMkHbl OblTb JoKasaTenbCcTBa TOrO, YTO MyHMUMMANbHOE Npeanpustue  sIBnseTcs
HecocTosATENbHbIM (6AHKPOTOM) M HECOCTOSATENBHOCTL (GAHKPOTCTBO) Bbl3BaHAa COOCTBEHHNKOM 3TOrO MMYLLIECTBA.

Mockonbky MaTepuanbl [ena TakuMx [okasaTenbCTB He CcoAepXaT, BbiBOA4 Cyda O BO3NOXEHUW Ha
aAMUHUCTPaLMIO  MyHMUMNanbHoro obpasoBaHus CcybcMAOMapHO  OTBETCTBEHHOCTM MO  06A3aTeNnbCTBY
NPeanpUsSTAS Npu HeAOCTAaTOYHOCTY Y NMOCHEAHEro AEHEXHbIX CPEeACTB ANs BO3MelleHWs yuepba, NpuYMHEHHOro
aBTOMOGMINIO UcTLa, NpusHaH CyaeGHON Konnermein HenpaBubHbIM.

Onpepgenenune N 32-KIM7-23

PazspeLlueHne cnopoB, CBA3aHHbIX C 3alUTOW HEMMYLLLECTBEHHbIX NpaB

3. I'IpaBo HeKommepquKoﬁ opraHmusaumm Ha HammeHoBaHMe B Cllydae ero HapyleHusa Nnb0o BO3HWKHOBEHUS
yrpo3bl Takoro HapyLeHunsa MoXxXet ObITb 3aLLMLLEHO B Cyﬂe6HOM nopagke, B TOM 4Yucre nocpeacrtBom npecevyeHusa
DEencTBun, HapyLwanLwmnx npaso nUnn co3garolmnx yrpo3y ero HapyLeHus.

BnaroTBopuTENnbHLIN (POHA NOMOLLM AETSIM C OHKOFeMaTONOrMYECKUMU U MHBIMU TsPKenbIMU 3aboneBaHnsamMm
"MOOAPUN XWN3HbL" (panee - ®oHg "TIOOAPU XXN3HbL") obpatunca B Cyd C WUCKOM K HEKOMMEPYECKOM

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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opraHusaumm GnarotBoputenbHbii oHa "lMogapn xwusHb" (nanee - HO B® "Mogapu *m3Hb") O 3anpete
MCMONb30BaHUS CIOBOCOYETAHMS B HaMMEHOBaHWM HEKOMMEPYECKOW opraHu3auuu, nonaras, 4to OeicTBMSMU
OTBETYMKA HAPYLUEHO UCKIIOYNTENBHOE NPaBo UCTLA HA HAUMEHOBAHME.

Cyoom yctaHoBneHo, uto ®onHg "MOOAPU XKN3HbL" 3apeructpupoBaH B KayecTBE HEKOMMEPYECKOM
opraHusauum ¢ 27 Hosibpsa 2006 r., o yem B EIPHOJT BHeceHa cooTBeTCTBYIOLLAA 3aNnCh. YUpeanTensammn aBnstoTcs
X. n K. HaumeHoBaHue B1uaa neatensHOCTU - NpefocTaBneHne coumanbHblx yenyr 6e3 obecneyeHns npoxmsaHus.

CornacHo yctaBy ®oHa "MOOAPU XU3HbL" cosgaH B uensx OpMUMpPOBaHUS UMYLLECTBA Ha OCHOBE
O0OpPOBOMbHBIX B3HOCOB, MHbIX HE 3aMpeLleHHbIX 3aKOHOM MOCTYMMEHUA U UCMONb30BaHUSA OAHHOMO MMyLLecTBa
ONsl ocyLlecTBneHnss 6naroTBOpUTENbHOM OEATENbHOCTU, HanpaBIEHHOW Ha OKasaHwe MaTepuaribHOW U UHOW
noMoLwM OeTsM U MOMNOAbIM MOAAM C remaTonorM4yeckumm, OHKOSOTMYECKMMU, MUMMYHOMOTMYECKUMU U UHBIMU
TSOKENbIMM 32a00NeBaHNSAMU, UX CEMbSIM, a Takke NnevYebHbIM 1 UHBIM YYpexaeHNaM, OKasblBaloLLMM MeOULMHCKYHO
1 MHYI0 MOMOLLIb NaLMEHTaM C yKa3aHHbIMK 3aboneBaHnsMu.

HO B® "lMogapu xu13Hb" 3aperncTpupoBaHa B Ka4yecTBe HekoMMepyeckon opraHmsaumm ¢ 30 sHeapst 2015 r.,
o yem B EIPKOJ1 BHeceHa 3anuck. Yupegutensamm senstotca Y.E. n Y.0. HaumeHoBaHne BMaa OesATENbHOCTY -
npegocTaBneHne coumanbHbIX yeryr 6e3 obecnevyeHnst NpoXmMBaHMUS.

CornacHo yctaBy ocHoBHou 3agaden HO B® "lMogapw xu3Hb" ABNsSeTCA OkasaHue mMaTepuanbHOMW U MHOW
nomoLum ocTtaBwmmcsa 6e3 nonevyeHus poamuTene HECOBEPLLUEHHONMETHUM, a Takke MNeHCUuoHepaMm, OGexeHuam,
BbIHY)XXOEHHbIM NnepeceneHuam “n gpyrum kKarteropmam counanbHO He3alwUuweHHbIX nud, He3aBUCMMO OT UX
HaLMOHaNbHOCTU, rpaXkaaHCTBa, BepoucrnoBeaaHus.

Pa3speluas cnop n oTkasbiBasi B y1OBMNETBOPEHUN UCKOBLIX TPeBGOBaHWIA, Cyd NEpBOM MHCTaHLUMW MpULLEn K
BbIBOAY, YTO WUCTLUOM He MNpeAcTaBeHO [0Ka3aTenbCTB, CBUAETENbCTBYIOLUMX OO MCMONb30BaHWM OTBETYMKOM
HauMeHOBaHWS WCTUA, B TOM 4YWCMe C UeNnbio BBeAEHUs B 3abnyxaeHue TpeTbuX fUL OTHOCUTENbHO
AesiITENbHOCTU, OCYLLECTBIISIEMON oTBEeTYMKOM. [Mpy 3TOM cyd ykasars, yYTo 3awmta pUpMEHHOro HavMeHOBaHMs,
npexae Bcero, obycrnoBneHa HOPMamy O KOHKYPEeHLUM cpedu KOMMEpPYECKUX OpraHu3auuii, NOCKOIMbKY Lerbio
OESITENbHOCTU TaKuUX HOPUAMYECKUX NUL SIBASETCS W3BreyYeHne npubbinv. Hekommepyeckasi opraHvsauusi He
BnpaBe TpeboBaTb NpeKpalleHnsi WCMOoSb30BaHWS HaUMEHOBaHWsl, Tak Kak (pUPMEHHOe HauMeHoBaHue
HEKOMMEpPYECKO  OpraHusauMnm He SBMSETCH  CPeACTBOM  MHAMBMZyanusauuM, W COOTBETCTBEHHO,
HEeKoOMMepYeckasi OpraHu3aumMs He MOXeT npeabsBnAaTb TpeboBaHWs O NpPaBOBOW OXpaHe YKa3aHHOro
HanMeHoBaHWsI.

C AaHHbIMU BbIBOAAMU cyda NepBOl MHCTAHLMKU cornacurcs v cya anennsauuoHHON UHCTaHLUMK, yKasas, YTo
HaMMeHOBaHNe HEKOMMEPYECKON opraHu3auUnmn He SIBNSeTCs CpeAcTBOM UHAMBUAOYaNM3aUmMm puaM4eckoro nuua,
B CBSI3U C YeM He NoanexuT cyaebHon 3alumTe.

CynebHas konneruns no rpaxgaHckum genam BepxosHoro Cyaa Poccuiickon ®enepauny npusHana BbiBOAbI
cyaebHbIX MHCTaHLMA OLLUIMBOYHBIMM NO CreayLWNM OCHOBaHMUSIM.

B cootBeTcTBUM cO CT. 54 TK PO topugmyeckoe nuuo nmeeT CBOE HaMMEHOBaHMWE, CoepXallee ykasaHue
Ha ero opraHn3auMoHHO-MPaBoOBYI0 hOpMY.

HanmeHoBaHus HEeKOMMepPYEeCKNX opransau,MPl, a B NpefyCMOTpPEeHHbIX 3aKOHOM CclyYadX HauMeHOBaHUA
KOMMepYeCKnx OpFaHI/I3aLI,I/1IZ OOJDKHbI coAepXaTb yKa3aHne Ha Xapakrtep 0eATellbHOCTU Ipuanveckoro nmua.

CornacHo n. 1 c1. 4 ®depepanbHoro 3akoHa oT 12 sHBapa 1996 r. N 7-®3 "O HekoMMepyeckux
opraHmsaumax” (ganee - 3akOH O HEKOMMEpPYECKMX OpraHu3auusx) HeKOMMepYecKas opraHmsauus umeeT
HavMeHOBaHWe, cofepxallee yKasaHne Ha ee OpraHn3auUMOoHHO-NPaBOBYHO POpMY M XapakTep AeATENbHOCTY.

M3 cmbicrna npuMBEAEHHbIX MPaBOBLIX HOPM B WX B3aMMOCBSI3M criegyeT, 4TO HamuyMe cobGCTBEHHOrO
HaMMeHOBaHuUsi siBNsieTCs 00si3aTenbHbIM  MPU3HAKOM  IOPUOMYECKOrO NULA KaK y4YacTHUKA TPaXKgaHCKUX
NPaBOOTHOLLEHWI U CIY>KMT CNOCOOOM ero MHanBMAYyanM3auun.

B cuny noan. 2 n. 1 cT. 23.1 3aKkOHa O HEKOMMEPYECKMX OpraHM3aumsiX B rocyaapCTBEHHON permcrpauuun
HEKOMMEPYECKO OpraHu3aumMm MoXeT ObiTb OTKasaHO, €CnvM paHee 3aperncrpyMpoBaHa HeKoMMepuyeckast
opraHusaumsi C TakuMm Xe HauMeHOBaHNEM.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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3akoH ycTaHaBnuBaeT TpebOBaHWEe O HeJOMYCTUMOCTM CO3[aHWsi HEKOMMEPYECKUX OpraHusaumn ¢
OOVMHAKOBbIM HAVMEHOBAHUEM, MOCKOSbKY HanuyvMe puandecknx nul C OAWHAKOBbIM HaMMEHOBaHWEM B
npeaenax ToM e TepPUTOPUM MOXET NoMeLlaTb HOpMaribHOMY XoAy rpaxaaHckoro obopoTa.

M3 13noxeHHoro cneagyeT, 4YTO HanuMyme YHUKarnbHOro HaMMeHOBaHUA HABNAETCA HeuMylleCTBEeHHbIM
rpaxgaHCKmm npasomM HeKommepquKon opraHunsauunin. HeKommepquKaﬂ opraHunsauund, HanmeHoBaHue KOTOpOVI
3aperncTpmpoBaHoO B YCTaHOBITIEHHOM NMopAnKke, nMeeT UCKNKYUTenbHOe npaBso ero NCnojib3o0BaHuA.

3akoHOM O HEKOMMEpPYECKMX OpraHn3aumnax He npeaycmMmoTpeHbl chneunarbHblie crnocoObbl 3alunThI npaea
HEKOMMep‘-IeCKOIZ opraHun3aumm Ha HamMmeHoBaHue.

Mexay Tem B cootBeTcTBUM CO CT. 12 TK P® 3awmrta rpaxgaHCKux npaB OCYLLECTBRSETCS B TOM 4ucre
nyTem npecevyeHns 0eNCTBUA, HapyLLAOLWMX NPaBo UM CO34atoLmMX Yrpo3y ero HapyLUeHus!.

3aliMTy HapyleHHbIX WM  OCMOPEHHbIX TpaXAaHCKMX NpaB OCYLIECTBMSIOT B COOTBETCTBUM C
NoaBeOOMCTBEHHOCTBIO [lef, YCTaHOBIEHHOW MpoLeccyanbHbiM 3aKOHOAATENbCTBOM, CYA, apbuTpaxHbli cya unm
TpeTencku cyg (n. 1 ct. 11 FTK PO).

CnenoBaTtenbHO, HEMMYLLECTBEHHOE rpaXaaHCKoe NpaBo HEKOMMEPYECKON opraHM3aLmnmM Ha HaMmeHoBaHue
B Cnyyae ero HapylleHus TM6o BO3HUKHOBEHMSI Yrpo3bl TAKOro HapyLIEeHWUsI MOXeT BbiTb 3alluuLLeHO B cyaeGHOM
nopsake, B TOM 4ucrie MOcpeacTBOM MpeceyvyeHnss OeWCTBUIA, HapyLLaLWmX Npaso UMM CO3OaloLLMX yrposy ero
HapyLLIeHus.

Mpn Takux o06CTOATENbLCTBAX BbIBOA4 Cy4OB MEPBOM M anennsiyMoHHOM WHCTaHUuA O TOM, 4TO
HeKOMMepYeckas opraHv3aumsl He BrpaBe TpeboBaTb MPeKpPaLLeHUst UCMONb30BaHUS ee HaMMEHOBaHWUsi Opyrown
HEKOMMEPYECKOW OpraHu3aumen, NPOTUBOPEYMT MOSNOXEHNAM AENCTBYIOLLErO rpaXaaHCKoro 3akoHoAaTenbCcTBa.

Kpome TOro, cyabl nepBon 1 anennsayMoHHON MHCTAHUMA HEBEPHO KBanuduumpoBanu 3asiBrieHHbIe UCTLOM
TpeboBaHWsA, NPUMEHMB K HUM MonoxeHus cT. 1225, 1252, 1473 TK P®, nockonbky camo no cebe ToO
06CTOATENLCTBO, 4YTO  HAaUMEHOBAHME  HEKOMMEPYECKOW  OpraHusauuMum He  SIBMSeTca  pe3ynbTaTom
WHTENNEeKTyanbHON OeATENbHOCTU, HE NUaeT HEKOMMEPYECKYID OpraHu3auuio npeaycMOTPEHHOro 3akOHOM O
HEKOMMEPYECKNX OpraHn3aumax WCKMYUTENBHOIO NMpaBa Ha Takoe HauMeHOBaHWe UM BO3MOXHOCTU cynebHow
3alUThl 3TOro npaea.

B cootBeTctBUM cO cT. 10 K P® He gonyckaloTcs OCylleCTBNEHUE rpaxJaHCKUX MpaB MUCKMUYUTENBHO C
HaMepeHNeM MPUYMHUTL BPed APYroMy nuuy, AeNCTBUS B 06X04 3akoHa C NPOTMBOMPABHOW LENbIO, @ TakkKe MHOe
3aBeJOMO HeJOOPOCOBECTHOE OCYLLECTBIIEHNE IPaXKaaHCKMX Npae (3roynotpebneHne npasom) (n. 1).

Ecnn 6yget ycTaHOBNEHO HeOoOGpPOCOBECTHOE MOBEAEHWEe OOHOW M3 CTOPOH, Cyd B 3aBUMCUMOCTM OT
o6CTOATENBCTB Jena M C Y4eTOM xapakTepa W MOCMNEACTBMIA TaKOro MNOBEAEHUs OTKasbliBaeT B 3alute
npuHagnexallero en npasa MOSMIHOCTBIO WM YacTUYHO, a Takke MPUMEHSET WMHble Mepbl, obecnevvBatoLme
3aWmUTy MHTEpecoB AOOPOCOBECTHOM CTOPOHbI MNU TPETbUX Nl OT HedOoOPOCOBECTHOrO MOBEAEHWUS ApPYrou
CTOPOHBI (M. 2).

B cuny TpeﬁoBaHMﬁ npuBeaeHHbIX NMpaBoOBbIX HOPM noBegeHune ofHOW n3 CTOPOH MOXeT ObITb npmu3HaHoO
Heﬂ,06pOCOBeCTHbIM HEe TOJIbKO MNMpun Hanmyumm 0060CHOBaHHOro 3asiBNeHnNs ,D,pyroﬁ CTOPOHbI, HO N MO UHUUMaTUBE
cygoa, ecnn ycmatpumBaeTCcA o4eBuMaHOE OTKIIOHEeHue nencranm y4aCTHUKa rpaxagaHCkoro o6op0Ta oT
,EI,O6pOCOBeCTHOFO nosegeHus. B atom cnyyae cyn npu paccMoTpeHun aerna BbIHOCUT Ha 060y>K,quV|e
obcTosTenbCTBA, SIBHO cBunaeTesnibCTByrLne 0 Takom HeD,OGDOCOBeCTHOM nopegeHnn, aaxke ecrim CTOPOHbl HA HUX
He CCbllallnCb.

OTkasbiBas B yooBneTBOpeHMn nckoBbix TpebosaHun doHaa "MOOAPU XKN3HbL", cya cocnancs Ha To, 4TO
WCTLOM He JoKa3aHo, YTO AEUCTBMAMMU OTBETUYMKA EMY NPUYUHEH Bpes.

CornacHo npaBOBOM MNO3ULUUKN, WU3NOXEHHOW B onpegeneHnn KoHcTutyumoHHoro Cypa Poccuickonm
depepaumm ot 10 depans 2009 r. N 244-0-0, Bpea, NPUYMHEHHbBIA UCTLY, HE NOANEXUT AOKa3blBaHMIO, 3allmTa
Jornyckaetca nNpu  HanmMuMm U BbISIBNEHMM (PaKTOB HapylleHMst NpaB HEKOMMEPYECKOW opraHusaumm
NCNONb30BaHNEM OPYrol HEKOMMEPYECKOM oOpraHuM3auuen Takoro e HaMMEHOBaHWsS, a Takke Npu Hanmuum
¢akToB, KOTOpble NoATBepXAann Obl HamMepeHwe OTBeTYMKa WCMNOoNb30BaTb HAaUMEHOBAHME MUCTLUA C LENbio
BBeAEeHUA koro-nnbo B 3abnyxaeHue.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Mpy paspelleHUy BO3HMKLIErO MO AaHHOMY rpakgaHCKOMy Aefly cropa cyaaM criefoBano [aTb OLEHKY
BOMPOCY O COOTBETCTBUM NGO HecooTBeTCTBMU TpeboBaHMsSIM [4OGPOCOBECTHOCTU OEWCTBUIA MO perucrpauum
HEKOMMEPYECKON OpraHusaumn - OTBETYMKa C TEM Xe HaMMEHOBAHMEM, YTO U HaMMeHOBaHWe paHee CO34aHHON
HEKOMMEPYECKON opraHusaLmm - cTua.

Bmecte ¢ TeM aaHHbIn BONpOC He nocCTaBlieH cydaMun Ha 060y>|<,qu|/|e CTOpPOH M He wuccnenoBaH, B
pe3ynbTaTte 4yero Obin HenpaBWIbHO onpeaeneH npegmMeT gOoKa3biBaHUA Mo aeny.

B cooteBetctBumM ¢ n. 1 c1. 123.17 TK P® cdoHaomM B uensx 3TOro Kogekca MpusHaeTcs YHUTapHasi
HeKOMMepuYecKasi opraHv3auusi, He MMeloLlasi YNeHCTBa, y4YpeXaeHHas rpaxgaHamu u (Mnu) puguHeckumn
nMuaMM Ha OCHOBe [0OpPOBONbHbLIX MMYLLECTBEHHBIX B3HOCOB W npecnegywwas GrnaroTBopuUTeNbHbIE,
KynbTypHble, 0Opa3oBaTerbHbIE UK MHbIE CoLMarnbHble, OOLLIECTBEHHO MOME3HbIE Lienw.

CogepxaHve MpaBoBOro craTyca (oHAa YperynMpoBaHo Takke CT. 7 3akoHa O HEeKOMMepYecKUX
opraHu3aumsx.

CornacHo n. 1 HasBaHHOW cTaTbyM ANs Uenel 3akoHa O HEKOMMEPYECKUX OpraHumsaumax ¢oHZoM
NMpu3HaeTcs He WMeloLasl YneHCTBa HeKOMMepYeckasi opraHusauusi, ydpexpeHHas rpaxgaHamu u (unwm)
IOPUAMNYECKMMM NLL@MU Ha OCHOBE LOOPOBONbHbLIX MMYLLECTBEHHbIX B3HOCOB M Mpecriegyrowas couuarnbHble,
GrnaroTBopuUTENbHbIE, KyNbTYpHbIE, 0bpasoBaTeNbHbIE MU UHbIE OOLLECTBEHHO NOME3HbIE Lienun.

®oHA ucnonb3yeT UMYLLECTBO ANS Uenen, onpedeneHHbix yctaBom doHga. PoHA BhnpaBe 3aHMMaTbCH
npeanpyHUMaTenbCko AeATeNbHOCTbIO, COOTBETCTBYHLIENW 3TUM LUensM M Heobxoaumon Ans AOCTUMKEHWS
o6LLeCTBEHHO MNOMe3HbIX Lenew, pagu KoTopbix (oHA cosgaH. [ns ocywecTBneHus npegnpuHMMaTesibCKow
AeATenbHOCTM (hoHAblI BNpaBe co34aBaTb XO3AWCTBEHHble obLiecTBa WM ydacTBOBaTb B HUX (M. 2 yKasaHHOW
cTatbn).

N3 npmeedeHHbIX MNpaBOBbIX HOPM B WX CUCTEMHON B3anMMOCBS3U cnenyet, 4TO CbOH,D,OM ABNAEeTCA
HEeKOMMep4ecKkaa opraHusaund, KoTopada Ona OOCTUXEeHUA npeayCcMOTPeHHbIX B €ee YyCTaBe o0LLIEeCTBEHHO
nonesHbIX Lenen HageneHa LLNPOKNMMKM NpaBOBbIMX BO3MOXHOCTAMU, B TOM 4YUCIIE€ NO NPUBJIIEYEHUIO OEHEXHDbIX U
MHbIX UMYLLIeCTBEHHbIX BSHOCOB.

MprHMMas BO BHMMaHWe LIEeNeBON XapaKTep NpaBOCNOCOOHOCTN hoHAa M OTCYTCTBUE KAKUX-NMMOO BELLHBIX
unn obA3aTenbCTBEHHbIX MPaB Ha MMyLECTBO hoHAa y nuvu, hopMUPYIOLWLMX Takoe MMYLLEeCTBO 3a CYEeT CBOMX
lEI,O6F.')OBOJ'II>HI:>IX B3HOCOB, C*)OH,D, N yKadaHHble nnua nmeroT 3aKOHHbIN MHTepecC B 3aLUnTe CBOero AOGpOFO MMEHU U
penyTtaumn poHaa.

COOTBETCTBEHHO, B Crfly4yae HapylleHuMsi 3TOro 3aKOHHOrO MWHTepeca 3aBefoMO HedoOpOCOBECTHbIMU
OeVCTBUSIMA  TPeTbUX nuy, oHA WUMeeT npaBo Ha cygebHyl 3awuTy Takoro uHTepeca cnocobamu,
npeaycMoTpeHHbiMu cT. 12 TK PO.

Mpn yKasaHHbIX OOCTOATENbCTBAX BbLIBOL, CyAa anenssiuMOHHOM WHCTaHuMM O TOM, 4TO poHA Kak
OopraHusaumsi, He OcCyllecTBnAwLWan npeanpuHUMaTEnbCKyl0 OeATeNnbHOCTb, HEe WMMeeT npaBa Ha cynebHyro
3aLUUTYy CBOEro HAaMMEHOBaHMs!, NMOCKOJbKY UCMOSIb30BAHMEM 3TOM0 HAUMEHOBaHMS He HapyLlalTCs ero npaea u
3aKOHHbIE UHTepechl, NpudHaH CyaebHow konnerven owmboYHbIM.

Onpegenenne N 53-KIM7-12

4. [lenicTBylOllee 3aKOHOAATENbCTBO HE OTHOCUMT UMS K ODbekTam wucknoumTenbHbix npas. OpgHako
MCronb3oBaHWe MMEHN KOHKPEeTHOro dmamyeckoro nuua 6es ero cornacus 4pyrum nuuoM B Ka4ecTBe NceBaoHUMa
B €ro TBOPYECKOW OEATENbHOCTU, a Takke NpUYMHEeHWe Bpeda HOCUTEN0 UMEHM OPYrUM ero HocuTernem He
JonyckaeTcs.

P.®. obpatunca B cya ¢ uckom k P.E., OOO "Uspartenbckaa rpynna "A3BYKA-ATTUKYC" (nanee -
O6wwecTBO) 0 NPM3HaHWUK hakTa HapyLleHns NpaBa UCTLAa Ha MMSsl, BO3MOXEHNM 0053aHHOCTM Ha OTBETYMKOB 3a KX
cyeT onybnukoBaTb pelleHve cyaa O AONYLWEHHOM HapylleHuM npasBa ucTua Ha MMS B Me4YaTHOM Wu3gaHuu
"lNutepatypHaa raseta" B TeyeHne 30 gHeW C AaTbl BCTYNMEHUS peELUEHUA Cyda B 3aKOHHYK Cuny, 3anpeTe
OoTBETYMKaM ucnomnb3oBaTb umMsa Penmkc Pa3ymoBCKMW B TBOPYECKOW, MpeanpuvHUMaTenbCkon U UHOW
OeATENbHOCTU U pacnpoCcTpaHATb OnyGrMKOBaHHbIE MOA4 3TUM MMEHEM MNPOU3BEAEHUS U MHAPOPMALMIO O HUX,
KOMMNeHcaumm MopaneHoro Bpega B pasmepe 1 pyb.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Mo MHeHu0 MCTua, OTBETYMKM HApPyLWUN €ro fMYHOEe HEeUMYLLEeCTBEHHOe MpaBO Ha WM, u3gas Mnof
ncesgoHMMoM denukc PasyMoBCKUiA NnuTepaTypHble NPpoM3BeAEeHNS, aBTOPOM KOTopbIx saBnseTcs P.E.

Cyoom ycTaHOBNEHO M M3 maTtepuanoB fena crneayet, uto P.®. ¢ 1979 roga nog CBOUM MMEHEM U
damunuen 3aHUMaeTCs TBOPYECKOW [OeATEernbHOCTbI0, OCYLLECTBNAA ee Ha npodecCMOoHanbHOM YpPOBHE B
KayecTBe OCHOBHOIO poja 3aHATUN, 4BMSeTCs W3BECTHbIM AeATeneM Hayku W KynbTypbl, WUCTOPUKOM,
ny6nvumMcToM, aBTOpoM usgaHuii o6 MCKyccTBe, aBTOPOM U BedyLuM Tenenepenad, KoTopble TpaHCnMpyTcs B
achmpe TenekaHanos rpynnel BI TPK, "Poccusa KyneTtypa".

P.E. sBnseTca aBTOopoMm 28 nuTepaTypHbiX MNPOU3BEAEHUN, n3gaBaeMblx nog nceBgoHUMom Penukc
PasymoBckuii HaunHasa ¢ 1996 roaa.

Paspeluas 3asBneHHble TpeboBaHMA 1 OTKasbliBas B UX yOOBMETBOPEHWMW, Cyabl NEPBON U anennsaunoHHON
WMHCTaHUMA UCXOAUNN U3 TOro, YTO UCTeL He MpeAcTaBui oKa3aTenbCcTB, MOATBEPKAAWMX, YTO OH obnapaet
NCKMIOYUTENbHBIMKU NpaBamMun Ha umsa Penukc PasymoBckuin, a notoMmy otBeTyuk P.E. Bnpase ncnonb3oBatb Takon
NCeBAOHWM NPW U3JaHWM ero NPou3BeaeHUN.

Kpome Toro, cyg anennsiuMOHHOM MHCTaHUMM COCMancsi Ha TOo, YTO UMS SIBMSIETCS TONbKO CPeacTBOM
MHAMBUOYyanu3auumn, He Npegnonaratowmm 3anpeTa ApyroMy NnLy Nonb30BaTbCs TaKUM Xe UMEHEM.

CynebHas konnervs no rpaxxaaHckum genam BepxosHoro Cyaa Poccwiickoit Pefepaunm ¢ BbiIBOgaMu CyaoB
nepBoi 1 anennsiLMOHHON MHCTaHLUIA He cornacunach no crieayoLwmnM OCHOBaHMWSIM.

CornacHo n. 1 c1. 150 'K P® npaBo Ha ums Hapagy ¢ APYrMMU HemartepuanbHbiMU 6naramm v nNnYHbIMK
HeMMyLLEeCTBEHHbIMWU NpaBamMu MPUHAANEXUT rpaxgaHvHy OT POXAEHMS WU B CUMYy 3aKoHa, HeoTYYXXOaemo U
HenepegaBaemMo WHbIM CIOCOBOM.

HemaTtepuanbHble 6nara 3awmiLaoTca B COOTBETCTBUM C AAHHBIM KOAEKCOM M APYrMMU 3aKOHaMM B Criyyasx
1 B NOpsaKe, MU NpedyCMOTPEHHbIX, @ Takke B TeX Cryyasx U Tex npeaenax, B Kakmx UCNonb3oBaHWe cnocobos
3aWmTbl rpaxaaHckmx npas (CT. 12) BbiTekaeT M3 cyllecTBa HapyLEeHHOro HemaTepuanbHOro npaea v xapakrepa
nocneacTeun aToro HapyLeHus (n. 2 ct. 150 MK PO).

B cuny c1. 151 (a63au nepsbin) K P®, ecnu rpaxgaHuHy npuynHeH MopanbHbi Bpeq (pusndeckue nnm
HpaBCTBEHHble CTpadaHusl) OEeWCTBUSAMM, HapylwawwWwMMM €ero JiMvHble HeuMyllecTBeHHble npaBa nunbo
nocsraloWwMmMn Ha MpuHagnexawme rpaxgaHuHy HemaTtepuanbHble Ornara, a Takke B Opyrnx criyyasix,
NpeayCMOTPEHHbIX 3aKOHOM, CyA MOXET BO3MOXWUTb Ha HapywuTens o0s3aHHOCTb OEHEXHOW KoMneHcauuu
yKasaHHOro Bpeaa.

B cootBetctBuM co cT. 19 K PO rpaxgaHnH npuobpeTaeT M OCyLWecTBNSAET npaBa U 00s13aHHOCTM Nofg
CBOMM MMEHEM, BKMOYaLWMM amMunmio U CoOBCTBEHHO MMS, @ Takke OTYECTBO, €CMM MHOE He BbITEKaeT U3
3aKOHa WM HauMoHanbHOro obblyas. B criyyasix u B nopsigke, NPegyCMOTPEHHbIX 3aKOHOM, rpaXKaaHUH MOXeT
NCnonb3oBaTb NCEBOOHUM (BbIMbILLSIEHHOE UMS) (M. 1).

CornacHo n. 4 c1. 19 K P® (B pegakuun, oencreytoLlen Ao npuHatua degepansHoro 3akoHa oT 30 aekabpsi
2012 r. N 302-93 "O BHeceHun nameHeHun B rmaebl 1, 2, 3 n 4 yactn nepeon ['paxgaHckoro kogekca Poccuinckon
depnepauymun") npuobpeteHre npas 1 06s13aHHOCTEN NOA MMEHEM APYroro nuua He JonycKaeTcs.

depepanbHbiM 3akoHoMm oT 30 gekabps 2012 r. N 302-®3 "O BHeceHMM uameHeHun B rmaebl 1, 2, 3 n 4
yacTm nepsBon [paxgaHckoro kogekca Poccunckon Pepepauumn” B yKasaHHbIM MYHKT BHECEHbl U3MEHEHMS,
npegycmaTtpuBalolime, YTo UM prM3n4eckoro nuua UM ero NceBAoHMM MOryT ObiTb MCMOMb30BaHbl C Cornacus
3TOro nuua ApyrumMmu nuuaMmm B UxX TBOPYECKON AEeATENbHOCTU, NpeanpuHUMaTENbCKON UM MHON SKOHOMUYECKOM
AedatenbHOCTU cnocobamu, ucknvalwumm BBeaeHWe B 3abnyxaeHne TpeTbux N1l OTHOCUTENbHO TOXAecTBa
rpaxkgaH, a Takke UCKNYaLWwmMm 3rnoynotpebneHme npasomM B opyrux oopmMax.

Kak ykasaHo B n. 5 c1. 19 'K P® (B pegakuumn ®egepanbHoro 3akoHa ot 30 gekabpsa 2012 r. N 302-03 "O
BHECEHMM U3MeHeHui B rmaebl 1, 2, 3 n 4 yactu nepson [paxxgaHckoro kogekca Poccunckon ®eagepaummn”), Bpea,
NMPUYUHEHHbLI TpaXXaaHWHY B pe3ynbTaTe HapyLeHnsl ero npaesa Ha UMS UNu NCeBOOHUM, MOAMNEXUT BO3MELLEHNIO
B COOTBETCTBMM C Ha3BaHHbIM KOAeKCOM. [Mpu UCKaXEHUU UMEHUN TpaXKgaHUHa MO0 MpU UCMONb30BaHUN UMEHU
cnocobamn vnn B hopme, KOTOpbIE 3aTparMBalroT €ro 4ecTb, yMansitoT JOCTOMHCTBO MMM AENOBYK penyTauuio,
rpaxgaHvH BnpaBse TpeboBaTb OMNPOBEPXKEHUS, BO3MELLEHUS NPUYMHEHHOTO eMy Bpefa, a Takke KOMMeHcauum

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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MoparnbHOro Bpeaa.

Takum 06p830M, npaBo rpaxgaHnHa Ha umA, nog KOTOpbIM OH an06peTaeT N OocyulecCTBNAeT npasa ”
0643aHHOCTK, BKMOYaeT B cebsl, B YaCTHOCTU, He TOSbKO npaBo MMeTb UMA, HO U NpaBO MpU onpeaerieHHbIX
obcToaTenbcTBax 3anpewaTtb ApyruMm nuuam nosfib3oBaTbCA TEM XXe UMEHEM.

Mo CMbICITYy YKa3aHHbIX Bbllle HOPM MnpaBa WUCNOJyib30OBaHMEe WUMEHU KOHKPETHOro (*)VI3VI‘-IeCKOI'O nnua B
Ka4yecTBe ncesgoHnMmMa gpyrmm nimulom B €ro TBOp'-IGCKOVI AEeATEeNIbHOCTU ABIAETCA NpaBOMEPHbIM MNMpn cobntogeHnn
aByx ycnoamﬁ: nony4yeHnd cornacua Ha mcnosfib3oBaHne MMeHn COOTBETCTBYHOLLMM Q)VI3VI‘-IeCKVIM JINLOM, a TaKkxe
HernpunynHeHnd spega HocuTesito UMeHn OpyrumMm ero HocuTerem.

OTW OpPMONYECKN 3HaUYMMble OBCTOATENbLCTBA CyAamMn yCTaHOBMNEHbI He Bbinn. Mexay Tem P.®., obpalwasch
B Cy[ 3a 3alUMTON HapyLIeHHOro npasa, yka3bliBarn Ha TO, YTO HapyLLeHWe ero Npas BblpaXaeTcs B TOM, YTO TPETbU
nuua cBA3bIBaOT nuTepaTypHble npomssBedeHus P.E. ¢ nuyHocTbio P.®., TO ecTb umeeT MecTo 3abnyxaeHue
HeonpeaeneHHOro Kpyra Inuy OTHOCUTENbHO TOXAECTBa YKa3aHHbIX Bbllle rpagaH, CO3[4aeTcsd  fOoXHoe
npeacTasneHne ob UCTLE 1 ero TBOPYECTBE, YTO NPUYMHAET eMy MoparibHbI Bpea.

B kauecTBe gokasaTenbCTB HapylleHusa npaea Ha umsa P.®., B 4aCTHOCTHY, CCbinanca Ha To, YTO AEUCTBUAMM
OTBETYMKA B 3abnyXaeHne BBOAMTCA HEOTPaAHMYEHHbIN KPYT MWL, SBNSOLWNXCA nonb3osartenamm cetun "MHtepHet",
a TaKkKe KHWKHbIX MHTepHeT-MarasmHOB, MOCKOMbKY MM no 3anpocy "®enukc PasymoBckui" npepgoctasnsercs
WHopMaLms, OTHOCALLAACA B TOM YUCRE K NPOU3BELEHUAM OTBEeTYMKa, OnyOnmMKOBaHHbIM Nog MCEBAOHMMOM
®enukc PasymoBckuin. VickaxeHHas wHdopMauua o npousBedeHusx P.®. cogepxutca Takke Ha caunTe

Poccuiickon rocyaapctBeHHON GubnnoTeku.

Kpome TOro, BbiIBOA4 O TOM, YTO 3a6ny>|<p,eHV|e oTHocuTenbHo ToxaecTtea P.®. ¢ P.E. oTpuuaTesibHO BJIUAET
Ha BocCnpudaTune P.®., Hapywlaa ero o6pa3 N ONCKpeanTupyda ero B rnasax TpeTbuX nuy, COOEpPXKUTCA TakKkKe B
npencrtaBneHHOM B MaTtepuarnbl gena 3aknioyYeHnn NCUXOJSIOro-fIMHIBUCTUYECKON 9KCNepTu3bl.

OpaHako aTn 0b6cToATENbLCTBA HE nony4unun HpaBOBOﬁ OLUEHKN Cyﬂ,e6HbIX MHCTaHLWA.

Cyn anennsumoHHOW MHCTaHUWMW, NpUAA K BbIBOAY O TOM, YTO HEMPaABOMEPHbLIM MCMONb30BAHNMEM MMEHU
ncTUa ABMNSIETCS TONMbKO TAKOEe Ero UCMOMb30BaHWE, KOTOPOE MMEET LIENbI0 MPUYMHEHME Bpeaa UCTLY, HE yYen, Y4To
3anpeTt Ha npuobpeTeHne npaB n 006s3aHHOCTEN Nog MMeHeM apyroro nuua B cuny cT. 19 K P® moxeTt GbiTh
CBS3aH Tawkke W C [e30opueHTaumen HeonpedenieHHOro Kpyra J5vy OTHOCWUTENbHO TOXAECTBa rpaxaa,
OCYLUEeCTBNAKLWNX TBOPYECKYIO AeATENTbHOCTb No4 OAHUMU U TEMU XKXe MUMeHeEM U NCeBOAOHNMOM.

OWwKnB04HbIM npu3Hana Cyp,eGHaﬂ Konnerna u BbiBO4 CyaoB O HeobxoauMocTn npegcraBneHna UcTuom
[AoKa3aTenbCTB, noaTBepXgarLinx, 4To OH obnagaeT UCKMYNTENBHBIMU npaBaMun Ha NMA denunkc Pa3yMOBCKMﬁ.

Cygbl He y4nu, 4YTO OEeWCTBYIOLLEE 3aKOHOAATENbCTBO HE OTHOCUT MMS K OObekTam, B OTHOLLEHWUM KOTOPbIX
yrNpaBOMOYEHHbIE CYOBEKTBI HAAENATCA UCKITIYUTESBHBIMU NpaBamMu No npasunam c1. 1229 MK PO.

Onpepenenune N 5-KIr7-102

Pa3pelueHue cnopoB, BO3HUKaOWMX B cdepe KUNMULWHbLIX OTHOLLEHUN

5. MpusHaHne 6paka HeOeWCTBUTENbHLIM He SBNAETCA 6e3yCcrnoBHbIM OCHOBaHMEM AN MNpeKkpalleHus
BO3HMKLIEro Yy A0OpPOCOBECTHOrO Cynpyra Kak 4fieHa CeMbM HaHMMaTens >KUMoro NoMelleHus Nno Oorosopy
couranbHOro HalmMa npasa Mofb3oBaHUS 3TUM XXUIIbIM MOMELLEHMEM U MPU3HAHUA ero He MnpuoBpeTM 3TO
npaeo.

JenaptameHT ropoackoro umyllectsa r. Mocksbl obpatuncsa B cyg ¢ uckom K .I. o npusHaHum ee He
npuobpeTLle NpaBO MOMb30BaHUSA XUMbIM MOMELLEHMEM, BbiceneHun 6e3 npenocTaBneHust APYroro Xumnoro
NMOMELLEHMS, CHATUM C perncTpaunoHHoro yyeta. B obocHoBaHme ucka ykasan, uto lN.I'. ¢ 16 gekabps 2008 r. no
AOroBOpYy COLManbHOrO Hanma 3aperncTpupoBaHa B KayecTBe u4rneHa cembu (cynpyrn) HaHumatensa [1.4.
PeweHnem cypna 6pak mexay I.I. n .4. npusHaH HegenCTBUTENbHBIM B CBSA3M C HepacTopxeHuem [1.4.
npeablaywero 6paka. 11 ansapsa 2015 r. .4, ymep, B CBA3M C YEM CHAT C PErmcTpaLMoOHHOro yvyeta no MecTty
xutenbctBa. lMockonbky Gpak mexay IN.I. n MN.A. npusHaH HegencTBuTenbHbIM, TO TL.I., MO MHeHMIO uKcCTua,
NpoXuBaeT B CMNOPHOM kBapTupe 06e3 3aKOHHbIX OCHOBaHWW, TaK Kak y Hee He BO3HWUKIO MpaBO MOSfIb30BaHUSA
XWUMbIM NMOMELLEHNEM N €€ BCENIEHNE B KBAPTUPY HOCUITO HE3AKOHHBIV XapakTep.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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MN.I. obpaTtmnack ¢ UckoM K [lenapTaMeHTy ropoAckoro nmytiecTtea r. MockBbl O NpU3HaHWK YNIEHOM CEMbM
HaHUMaTensi, BO3MOXeHNM 0693aHHOCTM 3aKMYMTb AOrOBOP COLMAnbHOrO Hanma, NPU3HaHWM HE3aKoOHHBLIM OTKasa
B 3aKMOYEeHUn LOroBopa couuManbHoro Havma. B obocHoBaHue ucka ykasana, yto ¢ 2008 roga npoxuBaeT u
3aperMcTpupoBaHa B KOMMyHamnbHON KBapTupe. B ykasaHHOe Xuroe nomelleHne BCerneHa B KavyecTBe 4rieHa
ceMbn HaHumartens [1.A., ¢ koTopbIM B TeyeHMe 6 neT cocTosina B 3aperucTpyupoBaHHOM Opake, Bena C HUM
obllee X0349MCTBO, Hecra CoBMecCTHble pacxogbl. Mocne cmepTtn .A. oHa NpoAormkaeT NpoXuBaTb B CMOPHOM
XUNOM NOMELLEHNN, TaK KaK UHOTO Xurbsi B COGCTBEHHOCTM UNW NONb3oBaHUM He nMmeeT. B 3aknioueHuun gorosopa
coumanbHOro HaviMa 3aHMMaeMmoro Xunoro nomelleHus enaptameHTom ropoackoro mmyuiectsa r. Mocksbl 1.1
oTKa3aHo.

Cyn nepBoOn MHCTaHUMK, yooBNeTBopssa Uck [lenapTaMeHTa ropoAckoro MmyllecTtsa r. MockBbl 1 oTKasbiBasi
B ypoBnetBopeHun wucka [1.[., ucxoamn u3 TOro, YTO MNPEAOCTABIIEHME CMOPHOrO XXWUMOro MOMELeHUs ans
npoxuneanua M., 1 BKMOYEHNe ee B AOrOBOP COUMAsNIbHOMO HalMma SIBUIIOCbL CNeAcTBMEM peructpauumn Opaka
MEXOYy Hew W HaHMMaTeneM CMOpHOro »unoro nomeuwleHus [1.A.,, a B cBA3M C nNpusHaHMeMm Opaka
HegencTBuUTENbHBbIM .., N0 MHEHMIO cyaa, He npuobpena npaBo MNOfb30BaHUS OAHHLIM XWUIbIM NMOMELLEHNEM.
Kpome ToOro, cyg nepBov WHCTaHUMM yKasar, 4TO, NOCKONbKy Gpak npu3HaH HegenctsutenbHbiM, .. yneHom
cembu 1.A. HUKOrOa He ABNANAach.

C pgaHHbIMK BblIBOAAMU cyna nepBon MHCTaHUWW cornacurnca cyn anennsauMoHHOM NHCTaHLUMMN.

CypnebHasa konnervs no rpaxgaHckum genam Bepxosworo Cyaa Poccuiickon ®depepaumv, OTMEHSAS B
KacCauMoHHOM MopsiaKke MpuHATbIe MO Adeny cyaebHble MNOCTaHOBMEHUS W HamnpaBnsas Aeno Ha HoBoe
paccMOTpeHve B CyA NepBON MHCTaHLUW, yKasana crieqytollee.

KunuiHele npaBa n 0653aHHOCTM YNIEHOB CEMbU BO3HUKAKOT U3 OCHOBaHWUI, NPeayCMOTPEHHbIX YKUMULLHbIM
kogekcom Poccuiickon ®enepauuu (nanee - XKK P®), opyrumum coegepansHbIMU 3aKOHaMN 1 MPaBoOBbIMU akTaMu.

CornacHo 4. 1 cT1. 69 KK PO Kk uneHam ceMbW HaHMMaTens XUnoro NoMeLeHnsa no 4oroBopy coumarnbHOro
HaiMa OTHOCSITCS MPOXMBAKOLLME COBMECTHO C HMM €ro Cynpyr, a Takke OeTU N poauTenu OAHHOro HaHuMaTens.
[pyrne pOACTBEHHUKN, HETPYAOCNOCOOHbIE WXOMBEHLbBI MPU3HAKTCS YNIEHaMW CEMbM HaHUMATENs XWUIOro
NMOMELLIEHMS MO AOroBOpY COUMaribHOro Hamma, eCrnv OHU BCENEHbl HAHMMAaTENeM B Ka4eCTBE YJIEHOB €ro CeEMbU U
BEAYT C HUM obLiee X035MCTBO. B nCKNIOUMTENBHBIX CryYyasix UHbIE Nvua MOryT ObiTb MPU3HAHbLI YNIeHaMU CEMbM
HaHMMaTenNs! XUIoro NOMeLLEHNsI MO AOroBOPY coumnanbHOro Hama B cyaebHoM nopsigke.

B cuny 4. 4 HasBaHHOW CcTaTbW, ecnu rpaxgaHuvH nepecrtan OblTb YIEHOM CEeMbW HaHMMAaTens >XUIoro
nomeLLeHnst No AOroBOpY cCoumnanbHOro Harima, HO NPoAoSHKaeT NPOoXUBaTh B 3aHMMAEMOM XXUOM MOMELLeHUH, 3a
HUM COXPaHSAITCH Takue e npaea, Kakme UMeT HaHUMaTemNb U YneHbl ero cembun. ['pakgaHMH CamMoCTOATENBHO
oTBeYaeT Nno cBOMM 0653aTenbCTBaMm, BhiTEKAKOLWMM 13 COOTBETCTBYHOLLEro 40OroBopa coumansHOro Hanma.

Ucxoosa us YKa3aHHbIX NOSTIOXXEHNA 3aKOHa ObIBLUME YNEHbl CEMbM HaHUMaTENsl XXWUNOro NOMELLEHUsT MO
00rosopy couuarnbHOro HanMma, npoXxuBawLine B XWUIOM NMOMeLleHNN, COXPaHAKT MnpaBO MNOJIb30OBAHUA WM. K
ObIBLUMM 4fleHaM CEeMbW HaHUMAaTEenNs >XWMoro MOMELWEeHMs OTHOCATCA nuua, C KOTOPbIMM 'y HaHUMaTend
npexkpalleHbl ceMeliHble OTHOLLEHMS.

CornacHo pasbsiCHeHMsAM, cogepXalimmcs B ab3aue BTopom n. 13 noctaHoBneHus lNneHyma BepxoBHOro
Cyna Poccunckon ®egepauun ot 2 nrons 2009 r. N 14 "O HekoTopbIX BOMPOCaXx, BO3HUKLLMX B CyaeOHON npakTuke
npu npumeHeHnn XunuwiHoro kogekca Poccuiickon ®epepaumn”, nog npekpalleHnem cemMerHblX OTHOLLEHWI
MeXay cynpyramm criefiyet noHMMaTb pacTopXeHne 6paka B opraHax 3anvcu akToB rpaxJaHCKOro COCTOSHUS, B
cyae, npusHaHue 6paka HedenCcTBUTENbHbBIM, NpekpaLleHne BeaeHns obLero xo3smncTaa.

Takum 06p830M, npu3HaHune 6pa|<a HeEeNCTBUTESNbHBIM He SABMsieTcs 663yCJ'IOBHbIM OCHOBaHMeM Ons
npekpaweHna BO3HUKLUEro y ﬂ,O6pOCOBeCTHOI'O cynpyra Kak 4JieHa CeMbu HaHuMMaTenda npasa MNoJib30BaHUA
XuIbiM nomMelweHnem n npmn3HaHnga ero He I'IpVIO6peTLIJI/IM 9TO npaso.

Kak pasbsicHun NneHym BepxoBHoro Cyna Poccuiickon ®epepauum B N. 25 Ha3BaHHOrO nocTaHOBMEHUS,
pewas BOMPOC O BO3MOXHOCTU MNPU3HAHWA WHbLIX MWL YfeHamu CeMbW HaHumatensa (Hanpumep, nuua,
NPOXXUBAIOLLLEro COBMECTHO C HaHMMaTenem 6e3 perncrpauum 6paka), cyay Heob6xoanMo BbIACHWUTb, ObinNu nn aTn
nvua BCereHbl B XWUnoe noMeLLeHne B Ka4eCcTBe YneHa CeMbU HaHMMAaTens unu B MHOM KayecTBe, BENW NN OHW C
HaHumaTenem obuiee XO35IMCTBO, B TEYEHNE KAKOro BPEMEHU OHW MPOXUBAKOT B XXWUIOM MOMELLEHMUN, UMEIOT NN
OHW MpaBO Ha ApYroe XWrnoe NnoMeLLeHNe U He yTpavyeHo N UMK Takoe Mpaso.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Mpn paccmoTpeHun gena B Cyde Kak nepBon, Tak U B cyde anennsumoHHon nHctaHummn M., ykasbiBana Ha
TO, YTO B TEYEHME ONIUTENBHOrO BPEMEHMW MPOXUBana C HaHMMaTenem CropHOro Xunoro nomMetlexms MN.A. ogHon
ceMbel, Bena ¢ HMM obliee X035IMCTBO, umMena efuHbli 6104KeT, COBMECTHO C HaHMMaTernem Hecna pacxofpbl no
onnate 3aHMMaeMoro >WMoro MnoOMeLeHNsi, MNPOAOIPKAeT MPOXUBaTb B CMOPHOM JKUIIOM MOMELLEHUN 1
3aperucTpupoBaHa B HEM.

OpHako ykasaHHble 0OGCTOATENbCTBA Cyd NEPBOM WMHCTaHUMWM, B HapyweHue 4. 2 cT. 56 [TIK P®, He
onpenenun B Ka4eCcTBE OPUOMYECKM 3HAYMMbIX ANSA MPaBUNBHOIO paspeLleHnst cnopa, OHWM He BOLWNW B npegMeT
JOKa3blBaHMs Mo AeNny 1 He Nony4Ynnmn NnpaBoBOW OLEHKN cyaa.

Cyn anennsiuMoHHON MHCTaHUMM AaHHbIEe HapyLUEHWs He YCTpaHuI.
Onpepenenune N 5-KIM7-9

6. MpaxgaHam, nepecensdembiM N3 aBapUNHOIO XUMbsl, rapaHTUpyeTca npefocTaBrneHne 6naroycTpoeHHbIX
XWUNbIX MOMELLEHMI, paBHO3HAYHbIX NO O6LLEN NAOWaaM paHee 3aHMMaeMbIM UMK KUITbIM NOMELLEHUSIM.

Mpokypop obOpatuncs B cyg C uckom B uHTepecax b.M., B.C. u K. kK mecTHoOm agmuHuCTpauum o
NpeaoCTaBNEeHUN  KUIOro MOMELLEHNS, COCTOSLLEro U3 4YeTblpeXx KOMHaT B KOMMYHanbHOW KBapTupe,
COOTBETCTBYHLLErO CaHUTApPHbIM U TEXHUYECKMM TpebOoBaHWsIM, PaBHO3HAYHOrO paHee 3aHUMMaeMoMy no obuien
nnowaan. B obocHoBaHne TpeboBaHMIM Npokypop cocnancea Ha To, 4to B.U., B.C. n K. Ha ocHoBaHuK goroBopa
couManbHOro Hamma npoXusaloT B KOMMYHarnbHOW KBapTMpe, COCTOsLEeN M3 YeTbipex KoMHaT obLwen nnowaabio
63,3 kB. M. 3aknoYeHNneM MexBefOMCTBEHHON KOMUCCUM XUITON AOM NPU3HaH aBapuUHbLIM 1 NoAnexawum CHOCY.
[o HacTosiwero BpemeHn B.UA. n uneHbl ee cembn (B.C. n K.) He obecneyveHbl XunbiM MOMELLEHMEM B3aMeH
HenpurogHoro Ans NPOXMBaHUA, YeM HapyLLUEHbl UX XUMULLHbIE NpaBa.

Cyoom ycTaHOBMEHO, YTO MO [OroBOpYy COLManbHOro HamMma xunoro nometleHus ot 19 despang 2010 r.
b.C., b.W. n K. npegoctaBneHo xunnoe nomelleHne, cocTosLee U3 YeTbipex KOMHaT, obLwen nnowaabto 63,3 KB. M.

3aknioyeHneM MexXBegoMCTBEHHOW kommuccum ot 26 Hosa6ps 2010 r. xunow AOM MpuU3HaH aBapuUMHbLIM U
NMoAnexaLlmMm CHOCY.

PacceneHuve rpaxgaH u3 aBapumHOro omMa npegycMOTPEHO B paMKkax peanu3aumm obnacTtHol agpecHomn
nporpammbl Ha 2013 - 2017 rogbl "MepeceneHne rpaxaaH, NpoXxmneatoLmnx Ha Tepputopun Kuposckoit obnacTu, us
aBapUNHOro XWUnuwHoro doHaa", yTBEPXAEHHOW MOCTaHOBMEHWEM npaBuTenbcTBa Knposckon obnactn oT 18
noHst 2013 r. N 213/365, a Tarke MyHuuMnanbHow nporpammel "lNMepeceneHne rpaxaaH ropoga Kuposa 13 BeTxoro
N aBapUNHOIO XWUULWIHOMO OOHAa B MPUOPUTETHBIX 30Hax 3acTpourkun B 2014 - 2020 rogax", yTBepXaeHHOM
noctaHoBreHnem agMmuHucTpaunmn ropoga Kuposa ot 3 utons 2014 r. N 2794-T1.

CornacHo 3akni4YeHU0 TEXHUYECKOWn OKCNepTu3bl, COCTaBlIeHHOMY NO pe3ylnbTaTam obcnegoBaHus
CTpOoUTEesbHbIX KOHCprKLI,MI;I OaHHOro XXunoro 3gaHug, (byH,El,aMeHT, CTeHbl 3aHuA, HanolibHOoe U MeXOyaTaXHoe
nepeKkpbITA HaxoaAaATcA B orpaHN4eHHO pa6OTOCI'IOCO6HOM COCTOAHUN, YepaadHOoe nepeKkpbiTue N Kpblilla 30aHUA
HaxooAaATca B HeaonyCTUMOM COCTOAHUU, KPOBIA - B OrpaHUYeHHO pa6OTOCI'IOCO6HOM coctoaHun. Bo Bcex
nomeLleHmax HabnwogatTca ,qecbopmau,m;i N NepeKkoCbl MNosioB, MopaxeHue TrHUNbko nepenneToB OKOHHbIX
npoemos.

Paspeluas cnop u yaoBneTBopssi MCK NPOKypopa, BO3naras Ha OTBeTYMKa 00s3aHHOCTb NpefocTaBuTb
MCTUAM XUIOe NoOMELLEHNE, COCTOSLLIEE HE MEHEE YEM U3 YeTbIpex KOMHaT, obLuen nnowaabo He meHee 63,3 KB.
M, Cy4 MEepBON MHCTaHUMM ucxoaun u3 Toro, 4to B.W. 1 uneHbl ee ceMbu NO OOroBOpPY COLMANbLHOrO Havma
NMPOXMBAKOT B XXUMOM MNOMELLEHUN, MPU3HAHHOM aBapUNHbLIM W MoANEeXalnMm CHOCY, MPOXMBAHWE B KOTOPOM
YrpoXaeT UX XU3HWU U 300pPOBbI0, B CBA3M C YEM Cy[ MpULLEN K BbIBOAY O TOM, YTO B CUNY MOMNOXeHuh cT. 86 - 89
KK P® B.UN., B.C. n K. gonmxHo BbITb NpeaocTaBneHo Apyroe >Kunoe rnoMelleHve no oroBopy coumnarnbHOro
Halma, paBHO3HaA4YHOE 3aHMMaEeMOMY.

Cyn anennsunmoHHOM WHCTaHUUK COrnacurncsl ¢ BbIBOOOM HWXKECTOSILLEero cyaa B 4acTM HeobxogumocTu
npeaocTaBneHnst ApYroro Xunoro nomMeLLeHNsi Mo AOroBOpPY CoLuanbHOro HarMa, BMeCcTe C TEeM ykasasn Ha To, YTO
B cooTBeTcTBUM C nonoxeHuamm XKK PO nnowaabe npegoctaBnsieMoro no AOroBopy COLMAanbHOrO HamMma >Xuroro
nomeLLieHNst onpeaenseTca ucxoaa U3 HOpMbl NpedocTaBneHus, a 3Haumt, obecneyenne b.U., B.C. un K. xunbim
nomeLLeHNEM, PaBHO3HAYHbIM paHee 3aHMMaeMoMy no obuien nnowiaan, npuvBegeT K TOMYy, Y4TO OHU OyayT
obecneyeHsbl Bbille HOPMbI MPegOCTaBMNEeHUS.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Mexay Tem cynebHbIMU UHCTaHUMAMU He GbINo yYTeHo crieayiollee.

B cootBetctBUM cO cT. 86 KK PD, ecnn gom, B KOTOPOM HaxoOuTCSH KUMOE NOMELLEHME, 3aHMMaemoe Mo
[JOroBopy couManbHOro HarMma, NOAMEXUT CHOCY, BbiCENAEMbIM U3 HEro rpaxgaaHam opraHoMm rocygapcTBeHHOM
BNacTM WNU OpraHoOM MEeCTHOro CaMoyrnpaBfeHus, MPUHSABLLMMK pelleHne O CHOCe Takoro aoma,
npeaocTaBnsoTCs Apyrne 6naroycTpoeHHbIe Xunble NoOMeLLeHUs No A0roBopam CoLManbHOro HamMma.

Ecnu xunoe nomelleHne, 3aHMMaemoe Mo LOroBOpPY COLMAnbHOro Havima, NOAMNEXNUT NepeBoay B HeXunoe
NMOMELLEHNE WU NPU3HAHO HEMNPUroAHbIM AN MPOXMBAHWUSA, BbICENSEMbIM M3 TaKOro >XWJOro MOMELLEHMS
rpaxgaHam HanmMogaTernem npeaocTaBnseTcs gpyroe ©OnaroyCTpOeHHOE XWMoe MOMeLleHne Mo OOroBopy
coumanbHoro Harima (cT. 87 Ha3BaHHOrO KOAekKca).

CornacHo 4. 1 cT. 89 XK P® npegoctaBnsemoe rpaxgaHam B CBSI3UM C BbICENIEHMEM MO OCHOBAHUSAM,
KOTOpble npefycMOTpeHbl CT. 86 - 88 AaHHOro Kogekca, Apyroe Xunoe nomelleHne no OOroBopy COLManbHOro
HavMa OO0SMKHO ObiTb 6naroyCTpOeHHbIM MPUMEHUTENBHO K YCMOBUSM COOTBETCTBYIOLLErO HACENeHHOro nyHkTa,
paBHO3Ha4YHbIM MO oO6Llel nrowagn paHee 3aHMMaEeMOMY >XUITOMY MOMELLEHUIO, OTBeYaTb YCTaHOBIEHHbLIM
TpeboBaHMsIM M HaxXOAMTbLCA B TIpaHULAxX [OaHHOTO HaceneHHOro nyHkta. B cny4vasix, npegycMOTPeHHbIX
denepanbHbIM 3aKOHOM, Takoe NPeAoCTaBMSIEMOE XNMOoe NOMELLEHME C cornacusi B NMCbMeHHOM dopMe rpaxaaH
MOXET HaxoAWUTbCHA B rpaHuULLax ApPYroro HaceneHHoro nyHkra cyobekta Poccuiickon depgepaunn, Ha Tepputopumn
KOTOPOro pacrnofioKeHo paHee 3aHMMaeMoe Xuroe nomelleHue. B cniyyasix, npegycMoTpeHHbIX hegepanbHbiM
3aKOHOM, rpaXkgaHam, KOTOpble COCTOSAT Ha ydeTe B KayeCTBe HYXOAloLMXCS B XKUIMbIX MOMELLEHUAX UMN UMEIOT
NpaBo COCTOATb HA AaHHOM y4eTe, Xunble NOMeLLEeHUs NPeaoCTaBnNsATCS N0 HOPMaM NpeaoCTaBneHus.

B cooTBeTCTBMM C pasbiacHeHUAMU, codepxawmmmuca B n. 37 noctaHoBneHua MNMneHyma BepxosHoro Cyaa
Poccuiickon ®egepaumm ot 2 mionsa 2009 r. N 14 "O HekoTOpbIX BOMpPOCax, BO3HUKLLMX B CyAeOHOWM npakTuke npm
npumMmeHeHnn XunuwHoro kogekca Poccuiickon ®enepauun”, cyaam HeoOXOAMMO Takke MMETb B BUAY, YTO Npwu
BbICEMNEeHUN rpaxKaaH U3 XUIbIX NOMELLEHWA MO OCHOBaHWUAM, MepeyncrieHHbIM B cTaTtbax 86 - 88 XKunuwHoro
kogekca Poccwuiickon depepaunu, Opyroe 6GnaroyCTPOEHHOE >XMITOe MOMELLEHWE MO AOroBOPY COLMAIbHOMO
HaliMa, paBHO3Ha4yHoe MO OOLiel nnowann paHee 3aHUMAeMOMYy, NpefoCTaBnseTcs rpaxaaHam He B CBS3W C
ynyyLleHNEeM XUIULLHBIX YCMOBUA, a NOTOMY MHble o6CcToATeNnbCTBa (Ha3BaHHbIE, Hanpumep, B Y. 5 cT. 57, cT. 58
KK P®), yuutbiBaeMble npu NpegocTaBieHny Xurbix NOMELLEHMIN rpaXkaaHaM, COCTOSLMM Ha ydeTe B KavyecTBe
HY>KAAKLUXCS B XKUIbIX MOMELLEHNSIX, BO BHUMAHNE HE NMPUHUMAIOTCS.

CornacHo O63opy cyaebHon NpakTuku No genam, CBA3aHHbIM C 0becneyeHnemM XUMULLHBIX NpaB rpaXkaaH B
Ccrny4yae MPU3HAHWUSI XKMIOTO AOMa aBapUMHbIM W MOAMEXALMM CHOCY WM PEKOHCTPYKUMMK, YTBEPXKAEHHOMY
Mpesngnymom BepxosHoro Cypa Poccuiickon ®enepauum ot 29 anpensa 2014 r., ecnu npy paccMOTpeHun aena
OyaeT yCTaHOBMEHO, YTO MOMELLEHMEe, B KOTOPOM NPOXMBAET rpaXaaHWH, NpeacTaBnseT OnacHOCTb AN XU3HU U
3[0pOBbs MO NPUYMHE €ro aBapuMHOrO COCTOSIHUSE UMM MO UHBIM OCHOBaHUSAM, TO NpeaoCTaBNeHne UHOMO XMUMoro
NMOMELLEHMS, OTBEYAKOLLEro CaHUTapHbIM U TEXHUYECKUM TpeboBaHMAM, B3aMEH HEMPUrOAHOIo AN NPOXUBaHUS
He MOXeT ObITb MOCTaBMNEHO B 3aBUCMMOCTb OT Hanu4us MraHa u cpoka cHoca goma. Cya moxeT obasatb opraH
MECTHOro caMoynpaBrieHuNsi MPeaoCTaBUTb UCTLY Apyroe 6raroycTpoeHHOe Xuoe NnoMeLleHne Bo BHEOYEpEHOM
nopsigke.

Takum obpasom, Bo3narasi Ha MeCTHY agMUMHUCTpauMio 06s3aHHOCTL npepocTaBuTe B.M. 1 uneHam ee
Cembu MO [JOroBOPY COLMANbHOrO Halma [pyroe >Xuroe roMelleHre no HopMme npeaocTaBneHns obLuen
nnoLiaablo He MeHee 42 KB. M, CyA anennsiLMOHHON UHCTaHUUN He NPUHAN BO BHUMaHWE, YTO B COOTBETCTBUU C
yKa3aHHbIMW BhbILLE MONOXEHUAMU OEWCTBYIOLLErO 3aKOHOAATeNbCTBa NPeAoCTaBliEHUE rpaxdaHaMm B CBA3U CO
CHOCOM [oOMa [pYyroro >XWUMoro MOMELLEHUS HOCUT KOMMEHCALUMOHHBIAN XapakTep WU rapaHTMpyeT WM YCIoBWS
MPOXMBaHUSI, KOTOPbIE HE AOMKHBI OblTh YXyALEHbI MO CPABHEHMWIO C NPEXHUMU, C OAHOBPEMEHHBLIM YrydLEHNEM
XKUMULHBIX  YCINOBUIA C  TOYKM 3peHust BGesonacHocTu. [lockonbky MNpegoCcTaBfieHNE KUMOro  MOMELLEeHUs!
06YyCnoBneHo MpU3HaHWEM 3aHMMaeMoro Mo [OroBOPY COLMANbHOro Halma >XMNOro NOoMELLEHUsT HEMPUTOAHbLIM
ONna  MPOXMBaHWSA, MWCTLUAM [OJ/HKHO ObiTb NPEeAoCTaBfEHO XUMOe MOMELEHME, pPaBHO3Ha4YHOE paHee
3aHuMaemMomy, obuien nnowaabo He meHee 63,3 KB. M.

C yyetoM wusnoxeHHoro CymebHas konnerms no rpaxgaHckum genam BepxosHoro Cyga Poccwuiickon
denepaumn OTMEHWNa anennsuuoHHOE OMNpedeneHne B 4YacTu WM3MEHEHWs peLleHus cyda O BO3NOXEHUU
0653aHHOCTM Ha MECTHy0 agMuHUcTpaumto npegoctasuTb B.U., B.C. 1 K. no gorosopy couunaneHOro Hamma xuroe
noMeLleHne, COOTBETCTBYIOLLEE CAaHUTAPHBIM U TEXHUYECKUM TpeboBaHUSAM, NO HOPME MpefocTaBneHust obLen
nrnowanbto He MeHee 42 KB. M, OCTaBUB B JaHHOW YacTu B CUJIE peLLEHNE cyaa NePBOM UHCTaHLUN.
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Onpepenenune N 10-KIM7-5

Pa3spelleHue cnopoB, BO3HMKAIOLWMX U3 TPYAOBbLIX
M NEHCUOHHbIX OTHOLLEHUN

7. I'IpaBo negarorn4ecknx pa6OTHI/IKOB, COCTOALWLMX B TPyaoBblX OTHOLWIEHUAX C opraHu3aunamun nnda
D,eTeIZ-CI/IpOT N oeTten, octaBLlmxcs 6e3 noneveHus po,u,vlTene|7|, opraHm3aunamm counanbHoOro OﬁCJ’IY)KMBaHMFl, Ha
npenocrtasneHne yarnnMHeHHOro exerogHoro onmnadnBaemMoro oTnycka WM COKpalweHHYH npoAOoJIKUTENbHOCTb
pa6oqero BpeMeHN 3aBUCUT OT Hanunmyuma y Takom opraHun3aumm nuueHsnm Ha ocyulecTtBlieHune o6paaoBaTean0|7|
neATernIbHOCTU.

K. obpaTtnnack B cyq C UICKOM K MyHULMNANBbHOMY Ka3eHHOMY ydpexaeHuto "CouunanbHo-peabunutaumoHHbI
LEeHTp Ans HecoBeplueHHoneTHx" (aanee - MKY CPLl) o npu3HaHnn HE3aKOHHBIM U3MEHEHWST YCIOBUA TPYLOBOIO
gorosopa.

B ob6ocHoBaHMe uckoBbix TpeboBaHui K. ccbinanack Ha To, 4YTto 16 mapta 2011 r. npuHsATa Ha paboTy B
MyHuUMNanbHoe ydpexaeHue "CoumnanbHo-peabnnutaumoHHbIN LEeHTp ANs HecoBepllueHHoneTHuX" (ganee - MY
CPLU) B oToeneHne couumanbHOW peabunuTtauum Ha AOIMKHOCTb BocnuTatenst 9 paspsiga eguHon TapudHON
CTaBKW.

Ha ocHoBaHuMM pacnopsikeHuss MeCTHOW agMuHucTpaumm ot 17 Hoabps 2011 r. cospaHo MKY CPLU, B
kotopom K. ¢ 11 aHBaps 2012 r. paboTana B JO/PKHOCTM BOCNUTATENSA B OTAENEHMU couunanbHon peabunutauyunm.
CornacHo ycnosusim TpygoBoro gorosopa ot 16 mapta 2011 r. K. yctaHOBNEH eXeroaHblil OCHOBHOWN YANUHEHHbIN
onnayMBaeMbIin OTNYCK NPOOOIMKUTENBHOCTBIO 56 kKaneHaapHbIX AHEN 1 paboyee Bpems NpoaomKuTensHOCThO 30
yacoB B Hegento. K. ykasana, 4yto B siHBape 2016 roga paboTtogartenem en BpydeHO yBeAOMSIEHME O TOM, YTO B
CBSA3NW C U3MEHeHMeM [eWCTBylLWero 3akoHogaTenoctBa ¢ 1 anpens 2016 r. uameHsAwTCA onpeaeneHHble
TPYOOBLIM JOrOBOPOM YCITOBMS B YacTn paboyero BpeMeHu 1 BPEMEHUN OTAbIXa, @ UMEHHO: eXerogHbI OCHOBHOM
onnadmBaeMblil OTNYCK ycTaHaBnueaeTcs K. npoOorkuTenbHOCTblo 28 kaneHaapHblX OHen (BMecTo 56 OHen),
coKpalleHHas NPoAoIKUTENBHOCTL paboyero BpemeHnu - 36 yacoB B Hegernto (BmecTto 30 Yacos).

Mo mHeHuto K., nsmeHeHne paboTogatenem B OLHOCTOPOHHEM MOpsiAKE YCMOBWUIA TPyO4OBOro 4OroBopa B
YacTW COKpaLLEHUsi MNPOOOIPKUTENIBHOCTM €XEerogHOro OCHOBHOIO OMfia4YMBaeMoro OTnycka M YyBenUyeHwus
MPOAOITKUTENBHOCTU paboyvero BpeMeHu SBMSeTCs HENPaBOMEPHbIM M HapyLlaeT ee TPyAOBble NpaBa, NOCKOSbKY
opraHu3aLVoHHas CTPYKTypa y4pexaeHusl U TEXHOMNOrMYeckne ycrnoBusi Tpyaa He U3MEHUIUCh.

Mo aTMM OCHOBaHMSAM UCTeL, Npocua cya Npu3HaTb HE3aKOHHbIM M3MEHEeHWe YCrnoBui TPYAOBOro OroBopa,
obsa3aTb OTBETYMKA COXpPaHUTb MNpeXxHue ycrnoBuA TpyaoBOro AOoroBopa, B3biCKaTb C OTBETYMKA KOMMEeHcauuko
MoparnbHoro Bpeaa B pasmepe 50 000 py6.

PeweHnem Cyaa B yaoBNneTBOpPEeHNN NCKOBbIX Tpe6OBaHl/Il7I K. oTkasaHo.

AnennsaunoHHbIM OMNpederneHNneM pelleHne cyda NepBOW MHCTaHUMM OTMeHeHo. 1o aeny npuHATO HOBOE
pelleHMe O YaCTUYHOM YAOBETBOPEHMM WCKOBbIX TpeboBaHun. Cya anennsuMoHHOM WHCTaHUWWM npu3Han
N3MEHEHNE YCITOBUA TPyaoBOro [oroeopa, 3akntodeHHoro mexagy K. m MKY CPL, B uyactu cokpaiieHus
NPOAOCIHKUTENBHOCTM OTMNyCcKa A0 28 OHen U yBenudeHus paboyen Hegenu o 36 4acoB B HEOENO HE3AaKOHHBIMU;
B3bICKa C OTBeTYMKa B nonb3y K. komneHcaumo moparnbHoro Bpeda - 1000 py6.

CynebHas konnerusa no rpaxaaHckum aenam BepxosHoro Cyaa Poccuiickon ®efepaunn, paccMoTpes Aeno
B KacCaLMOHHOM Nopsiake, C anennsunMoHHbIM OnpeaerieHneM He cornacunach no crneaytowmmMm OCHOBaHUSIM.

Cyoom no pgeny yctaHoBneHo, 4Uto K. ¢ 15 mapta 2011 r. coctosana B TpyaoBbIX OTHowweHussx ¢ MY CPL,
paboTana B oTAeneHun coumanbHON peabunuTaumm B JOMKHOCTM BOCMMTATENS, C HEW Obin 3aknioveH TpyaoBoWn
OOroBop, Mo ycnoBusam KoToporo K. ycTaHaBnuBarncst eXXerofHbivi onfiaymBaeMblin OTNYCK MPOSOIIKUTENBHOCTLIO 56
KaneHgapHbIX gHen n pabovee BpeMs NpoaoIHKUTENbHOCTLIO 36 YacoB B Heaen!o.

B cBs3u ¢ nsameHeHnem tuna MY CPL| pacnopsikeHnem MecTtHoM agMuHncTpauum ot 17 Hosiopsa 2011 1. ¢ 21
aekabps 2011 r. cozgaHo MKY CPL.

29 pekabpss 2011 r. mexagy K. m MKY CPL 3aknioyeHO AOONOMHUTENBHOE coOrnaleHne K TpygoBOMY
aoroeopy, cornacHo kotopomy K. ¢ 11 aHBapsa 2012 r. nepeBeaeHa B oTAeNeHNe counansHom peabunutauum Ha
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OOIMKHOCTb BOCMUTATENS C COXpPaHEHWEM paHee YCTAHOBMIEHHOW MPOAOIMKUTENBHOCTU E€XErogHOro OTrycka u
paboyero BpeMeHMu.

31 oktabps 2012 r. ¢ K. 3aknioyeHO OOMNOMHUTENbHOE cornalleHve K TpyaoBOMY [OroBopy, COrmacHo
KOTOpPOMY MPOAOIMKUTENBHOCTL paboyero BpemeHu coctasuna 30 4acoB B HeenN!o.

31 pekabps 2014 r. gononHUTENbHBIM CornalleHnem K TpygoBomy goroeopy K. ycTaHoBreHa cokpalleHHas
NpoOOSPKUTENBHOCTL paboyero BpemeHu - 30 YacoB B Hedenio, eXerogHbld OCHOBHOW  YANMHEHHbIN
onnaynBaembIi OTNYCK NPOAOIMKUTENBHOCTBIO 56 KaneHaapHbIX AHEN.

MKY CPL, kak ycTaHOBNEHO CyooM, SIBNSETCH yYpexOaeHMeM coumnanbHOro obcnykmBaHus, He MMeELLNM
NULEH3MM Ha ocyLlecTBreHne obpas3oBaTenbHON OeATENbHOCTU, N HE OCYLLEeCTBMASEeT OobyvyeHne HaxoasLmxca B
yupexaeHumn geTen B COOTBETCTBUM ¢ obpasoBaTeNbHbIMU NPOrpaMmmMaMu.

B cBsi3n ¢ npuHaTMeM noctaHoeneHus MNMpaeutensctea Poccunickon ®epepauum ot 14 mas 2015 r. N 466 "O
eXerogHbIX OCHOBHbIX YOJIMHEHHbIX OnfavMBaemblx oTnyckax" v usgaHvem npukasa MuHuctepcTBa obpasoBaHus
n Haykm Poccuiickon ®epepaumm ot 22 gekabps 2014 r. N 1601 "O npogormkmMTenbHOCTU paboyvero BpeMeHU
(Hopmax yacoB negarormyeckon paboTbl 3a CTaBKy 3apaboTHOM MnaThbl) Negarornyecknux paboTHMKOB M O nopsake
onpeaeneHuns y4ebHow Harpyskv negarormyeckmx paboTHMKOB, oroBapuBaemMon B TpygoBom gorosope" 28 aHBaps
2016 r. K. 6eina yBegomneHa pabortogatenem o Tom, yto ¢ 1 anpens 2016 r. M3mMeHsIlOTCA OnpeaeneHHble
TpygosbiM goroBopom oT 15 mapta 2011 r. ycnosus B 4acTu NpoAoHKUTENbLHOCTU paboyero BpeMeHN U BpeMeH!
0TObIXa, @ UMEHHO: eXerofHbli OCHOBHOMN OMflaynBaeMbll OTNYCK yCTaHaBMMBAETCA NPOAOIMKUTENBHOCTbIO 28
KaneHgapHbIX OHeW, CoKpalleHHas NpPoAoImkUTENbLHOCTL paboyero BpemeHn coctasnseT 36 YacoB B Hegento.

Paspelwaa cnop u oTkasbiBasi B yOOBMETBOPEHMM UCKOBbIX TpeboBaHwui K. o npumsHaHuM He3aKOHHbIM
NU3MeHeHVe yCrnoBUN TPYAOBOro [OroBopa, Cyd MepBON WHCTaAHUWUKM CO CChINKOW Ha nonoxeHus deaepanbHOro
3akoHa OT 29 pekabps 2012 r. N 273-03 "O6 o6pasoBaHun B Poccunckon ®degepaumn”, nocTaHOBMEHUS
MpaButenbctBa Poccuiickon ®depepaumm ot 14 maa 2015 r. N 466 "O exerogHbIX OCHOBHbIX YAJIMHEHHbIX
onnaynBaembix oTnyckax" u npukasa MwuHucTepcTBa obpasoBaHums n Hayku Poccuickon ®depepaunn ot 22
aekabps 2014 r. N 1601 "O npogomkutensHocT pabovero BpemeHn (HopmMax 4acoB negarornyeckon paboTbl 3a
cTaBky 3apaboTHOM nnaTtbl) negarormyeckMx paboOTHMKOB W O Mopsgke onpegeneHus yd4ebHOM Harpysku
negarormyecknx paboTHUKOB, OroBapMBaeMou B TPY4OBOM LOroBope" NCXOAMM U3 TOro, YTO €XEroaHbli OCHOBHOMN
YONUHEHHBIN  ONnadvBaeMbll  OTMYCK MPOAOIMKUTENbHOCTLIO 56  KaneHAapHbIX [HEW U COKpalleHHas
NpoOOOSKUTENBHOCTL paboyero BpemMeHM MeHee 36 4YacoB B Hedemn ycTaHaBnMBalTcs paboTHUKaM,
OCYLLECTBMNAIOWMM 0Opa3oBaTenbHyl0 OEATENbHOCTb B OpPraHM3auusix CoumarnbHOro OOCMYXUBAHWUS, UMEKLLUX
NUUEH3MIO Ha ocyllecTBrneHne obpasoBaTtenbHon aestenbHocTw. Mockoneky MKY CPL| aBnsetcs yvpexaeHuem
coumanbHOro obcnyXuBaHusi, He UMeKLLNM NULIEH3MM Ha OCyLLeCTBeHne obpasoBaTernbHOW AeATENBHOCTU, N He
ocyulecTBnsieT obyyeHne geTen B COOTBETCTBUM C oBpasoBaTerfbHbIMU NporpamMmmamu, cy NepBov MHCTaHLMK
npuwen K BbiBogdy 06 OTCYTCTBMM MPaBOBbIX OCHOBaHWN AnS npu3HaHvusa 3a K. mpaBa Ha npepocTaBneHve ewn
YONMHEHHOrO  eXerogHoro onnadyMBaemMoro OTnycka nNpOJOIDKUTENbHOCTbI0 56 AHEeW U COKpaLLeHHYHo
NPOOOIPKUTENBHOCTL paboyero BpeMeHn MeHee 36 yacoB B Hegento. C y4yeToM ykasaHHbIX 06CTOATENBCTB CyA
NnepBOM MHCTAHLUKW, PYKOBOACTBYSICb NOMOXEHNAMU CT. 72, 74 TK PO, Takke npuwien K BbIBO4Y O NPaBOMEPHOCTH
OEeVCTBUA OTBETYMKA MO YBEAOMITEHUNIO UCTLA 00 M3MEHEHUN YCIOBUIA 3aKIMIOYEHHOMO C HEW TPYAOBOro 40OroBopa B
YacTy NPOACIKUTENBHOCTN paboyero BpeMeHM U BpeEMEHW OTAbIXa.

OTMeHsa pelleHve cyda NepBOoW MHCTaHUMM U MPUHUMAs HOBOe pelleHne o6 yaoBreTBOPEHUM UCKOBbIX
TpeboBaHun K. O MpM3HaHMM HEe3aKOHHbIM M3MEHEHWS YCNOBWWA TPyAOBOro AOroBopa, Cyhd anenfisuuoHHON
WHCTaHLUUWM Mpuen K BbiBOAY O TOM, YTO MpaBO Ha NpPefoCTaBfieHWe OCHOBHOIO YASNIMHEHHOTO eXerogHoro
onnayvBaemMoro OTNycka W COKpalLUEeHHY MpOOOIKMTENbHOCTL paboyvero BpeMEHM WMET He TOMbKO
neparornyeckne paboTHUKM obpasoBaTenbHbIX YYPEXAEHWIA, HO U Negarornyeckme paboTHUKK, OCyLLeCTBAsIoWmne
TPYOOBYIO AEATENbHOCTb B OpraHvM3auusax coumanbHoro obcnyxuBaHwa Ans geten-cupoT. [Npu atom cyg
anennsAUuMOHHON UHCTaHLMKN UCXO4MI U3 TOro, YTO Takoe NPaBO CBSA3aHO C POAOM AeATeNbHOCTM paboTHUKa U He
3aBMCUT OT HanNWuus y oOpraHu3auMm nuUeH3MM Ha ocylecTBrneHne obpasoBaTenbHOW pAesTenbHocTn. B
060CHOBaHWe OaHHOrO BbIBOAA Cyh anennsuMoHHOW MHCTaHUMM cocnancsa Ha npukad MuHucTepctBa Tpyga u
counanbHon 3awmntbl Poccuickon ®epepauum ot 1 ceHTabps 2015 r. N 588H "O6 ycrtaHoBneHuu
TOXOECTBEHHOCTM MpodeccnoHanbLHoON AeATenbHOCTW, BbIMNONMHAEMoW B obpasoBaTernbHbIX OpraHu3auumsx,
opraHm3aumsax, okasbliBaloLmMX counanbHble YCnyrn, U1 MeAMUUHCKUX OpraHm3aumsx, B KOTOpble NomeLLarnTcsa nog
Haa30p AeTU-CUpOThbl M AeTw, ocTaBlumecs 6e3 noneyeHus pogutenen”, KOTOPbIM YCTaHOBMEHA TOXAECTBEHHOCTb
npodeccuoHanbHON OeATenbHOCTM PabOTHMKOB  YYpeXOEHUN couuanbHOro obcnyxumBaHus, B KOTOpble
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nomeLLaTcs OEeTU-CUPOThbl U OeTW, ocTaBlumMecsa 0e3 norneyeHus poouTenen, N yuypexaeHui, 3aHMMaroLLmMXcs
obpasoBaTernbHON OeATenbHOCTbI. 10 MHEHMIO cyga anennsauMOHHOM WMHCTaHuumM, no pogy pestenbHoctn K.
OTHOCUTCS K MpenofaBaTeNlbCKOMy COCTaBYy OpraHusaumyM coumanbHOro obCcrnyXuBaHUS, OEATENbHOCTb KOTOPOM
npupaBHEHa K OeATeNbHOCTU 0Opa3oBaTellbHOW OpraHu3auun, B CBSI3M C YEM CyA anennsiuMOHHON MHCTaHLUUK
npuwen K BbiBogy 06 OTCYTCTBMM y OTBETYMKA NPaBOBbIX OCHOBAHWUMA OJ1 COKpaLLEHUs1 UCTLY B OQHOCTOPOHHEM
nopsiake  MNpPOAOIPKUTENBbHOCTM  €XErogHoro  OCHOBHOrO  OMnfladMBaeMoro  oTnycka W yBeNnn4veHus
NPOAOIMKUTENBHOCTM paboyen Hegenw.

Mexay Tem cyqom anennaunoHHON MHCTaHLUK He GbINo yYTeHo crieayiollee.

Yactamu nepson n BTopon cT. 74 TK PO ycTaHOBMEHO, YTO B Cnyyae, Korga no npuyMHam, CBA3aHHbIM C
N3MEHEHNEM OpPraHM3auMOHHBLIX WU TEXHONMOTMMYECKUX YCMNOBWUWA Tpyda (U3MEHEHWUsI B TEeXHWKE W TEXHOMOoruu
Npou3BOACTBA, CTPYKTYpPHas peopraHusauus npou3BOACTBa, ApyrMe nNpuWYuHbl), onpedeneHHble CTOpOHaMu
yCnoBus TpyAoOBOro [OroBopa He MOryT ObiTb COXpaHeHbl, OONycKkaeTCs WX W3MEHeHWe No uHuuMaTuee
paboTtogartens, 3a MWCKMOYEHUEM MW3MEHEHUa TpyaoBon yHkUuMM paboTHuka. O npeacToaAwmx U3MEHEHUsIX
onpeaeneHHbIX CTOpOHaMK YCroBUM TPYAOBOrO AOroBopa, a Takke O MpuYMHax, Bbi3BaBLUMX HEo6XoOAMMOCTb
Takux n3MeHeHun, pabotogatens obs3aH yBegoMuTb paboTHUKa B MMCbMEHHON hopMe He no3gHee Yem 3a ABa
Mecsua, eCrim UHoe He NPeayCMOTPEHO AaHHbLIM KOAEKCOM.

Yactbto nepsori cT. 333 TK P® npegycMoTpeHo, 4To Ana negarorndeckux paboTHWKOB yCTaHaBMMBAaETCSA
CoKpalleHHas NpPoAOIHKUTENBHOCTL paboyero BpemeHun He 6ornee 36 YacoB B Heaernko.

B 3aBucumocTM OT OOMKHOCTM M (UNKM) CcneumanbHOCTM MNedarormyeckux paboTHMKOB C  ydeToM
0COBGEeHHOCTEN WX Tpyda MNPOAOIMKUTENbHOCTL pabodero BpemeHu (HOPMbl YacoB nefarornyeckon paboTbl 3a
CTaBKy 3apaboTHOM NnaTbl), NOPSA0K onpeneneHms y4ebHoW Harpysku, oroBapuBaemMoin B TPyAOBOM [OrOBOpE, U
OCHOBaHUS €€ W3MEHEHUS, Clnyvyanm YCTAHOBIEHWs BEPXHEro npegena y4yeOHOW HarpyskM negarormvyeckmx
pabOTHWKOB OMNPEAEnsaTCA ynonHomo4yeHHbIM [MpaButenbctBom Poccuickon ®enepaumn  denepanbHbiM
OpraHoM UCMosHUTENbLHOM BriacTu (4acTb TpeTbs CcT. 333 TK PO).

MyHkTom 21 c1. 2 PepepanbHoro 3akoHa ot 29 gekabpsa 2012 r. N 273-93 "O6 obpasoBaHumn B Poccumnckonm
depepauymn” (oanee - degepanbHbin 3akoH "O6 obpasoBaHMN") YCTAHOBIEHO, YTO Nefarorn4eckum paboTHMKOM
ABNAETCA C*)I/ISI/IHeCKoe Nnuo, KOTopoe COCTOUT B TPYAOBbIX, CJ'Iy)KGGHbIX OTHOLWIEHUdAX C opraHm3auV|e|7|,
OCYLLECTBNAOWEN OOpa3oBaTeENbHY0 OEATENbHOCTb, U BbINOMHAET 00513aHHOCTM MO OOy4eHUIo, BOCMMTAHMUIO
obyyvarowmxcsa n (unun) opraHnsaLmm obpasoBaTenbHON AeATENBHOCTH.

B cooTtBeTcTtBMM ¢ N. 18 cT. 2 PepepanbHoro 3akoHa "O6 obpasoBaHun" obpasoBaTenbHas opraHusaums -
HeKOMMepYeckas opraHu3auusi, OCyLLEeCTBNAOLWAs HA OCHOBaHUW NULEH3MN oBpa3oBaTerbHYO AEATENbHOCTb B
KayecTBe OCHOBHOMO BuAa [OESTENbHOCTUM B COOTBETCTBMM C LENAMU, Paau [OOCTUXKEHUS KOTOPbIX Takas
opraHusaums cosgaHa.

OpraHuzauueii, ocyllecTBrsiolen obydyeHue, SBNSETCA OPUANYEcKoe NWLo, OCYyLecTBhsillee Ha
OCHOBaHUM MULUEH3UN Hapsigy C OCHOBHOW [eATenbHOCTbl0 obpasoBaTernbHyld OeATeNbHOCTb B KayecTBe
OONONHUTENbLHOro Buaa AestensHocTtn (n. 19 cT. 2 PepepanbHoro 3akoHa "O6 obpasosaHun").

Ons ocywecTtBneHns obpasoBaTenbHON [OeATEeNbHOCTW OpraHM3auMen B ee CTPYKType co3gaercs
crneumanv3npoBaHHoe CTPYKTypHoe obpasoBaTenbHoe nogpasgerneHve, OedATenbHOCTb KOTOPOro perynmpyercs
nonoXxeHnewm, paspabatbiBaeMbiM U yTBEPXKOAEMbIM Takon opraHusaumen (4. 6 ct. 31 depepanbHoro 3akoHa "O6
obpasoBaHumn").

Mpukazom MuHucTepcTBa 06pa3oBaHusa U Haykn Poccuiickon ®enepaunm ot 22 aekadbps 2014 r. N 1601 "O
NpoOoSPKUTENBHOCTM paboyero BpemeHu (HOpmMax 4acoB nefarorMyeckon paboTbl 3a CTaBKy 3apaboTHONM nnatbl)
negarormyeckmx paboTHMKOB M O Mopsigke onpefeneHvns ydebHOM Harpy3ks nefarormvyecknx paboTHUMKOB,
OoroBapuBaemMon B TPyOOBOM [OroBope” yCTaHOBMiEHa MpOJOIIKUTENbHOCTbL paboyero BpemMeHn (HOpMbl 4acoB
negarornyeckon paboTbl 3a cTaBKy 3apaboTHOWM NnaThl) Negarormyecknx paboTHMKOB corracHo npunoxernuto N 1 K
3TOMY NMpuUKasy.

CornacHo n. 2.6 npunoxeHus N 1 k npukady MuHuctepcTea obpasoBaHmsa u Hayku Poccunckon deagepauum
oT 22 pgekabpsa 2014 r. N 1601 Hopma yacoB negarorndeckon pabotbl 30 YacoB B HeAemn 3a CTaBky 3apaboTHOM
nnaTbl yCTaHaBMNMBaeTCA BOCMMTATENsAM OpraHusauui, ocyllecTBAsoWwmMX obpasoBaTenbHylo OeATenbHOCTb MO
OCHOBHbIM 06LLeobpa3oBaTenbHbIM NporpaMMamM, B KOTOPbIX CO3A4aHbl YCNOBUSA Afs MPOXMBaHWA BOCMUTaHHUKOB
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B WHTEpHaTe, a TakkKe AN OCYLIEeCTBMEHWs MpUCMOTpa M yxoda 3a AeTbMW B rpynnax MpOASIEHHOIO OHS,
opraHusaumi ansa AeTen-cupoT U AeTel, ocTaBluMxcs 6e3 noneyeHus poauTenen, opraHmsauui (rpynmn), B TOM
yncne caHaTopHbIX, Ans obyyawwuxca (BOCMUTAHHWKOB) C TyOepKyne3HOW WHTOKCUKaLMewn, MeOMUMHCKUX
opraHm3auui, opraHv3aumi coumanbHOro obCryKMBaHUs, OCYLLECTBNAWMNX 0bpa3oBaTenbHy AeATeNnbHOCTb B
KadecTBe [JOMOMHUTENBHOIO BWAa [OEATEeNbHOCTM (Janee - MeOMUMHCKME OpraHuMsauum u  opraHusauun
coumnaneHoro obcnyxmBaHusl) (3a UCKMOYEHMEM BocnuTaTenen, NpeayCMOTPEHHbIX B Mn. 2.5 1 2.7 Ha3BaHHOro
NPUIOXEHWS).

B cuny ct. 115 TK P® exerogHbiil OCHOBHOM OMNMla4yMBaeMblii OTMYCK NpenocTaBnseTcd paboTHUKaM
NPOOOMKNTENbHOCTLIO 28 KaneHgapHblx  OHEMN. ExxerogHbin OCHOBHOWM onfla4nBaemMbIn oTnycK
NPOAOIKUTENBHOCTLIO Oonee 28 kaneHgapHbiX AHEW (yOJIMHEHHbIA OCHOBHOW OTMYCK) NpefocTaBnsieTcs
paboTHMKaM B COOTBETCTBUM C KOAEKCOM M MHbIMK dheaeparnbHbIMU 3aKOHaMM.

CornacHo ct1. 334 TK P® neparormyeckum paboTHMKaM MpeaoCTaBnsieTCss €XeroaHbll OCHOBHOM
YONMHEHHBIN  OMNMnayMBaeMbI  OTNYCK, MPOAOIMKUTENBHOCTb KOTOPOro ycTaHaBnuBaeTca [1paBUTENbCTBOM
Poccuiickon ®egepauun.

MoctaHoBneHnem [llpaButensctBa Poccunckon depepaumm ot 14 mas 2015 r. N 466 "O exerogHblx
OCHOBHbIX YOJIMHEHHbIX OMfa4YMBaeMblX OTMycKax" eXerofgHble OCHOBHblE YANWHEHHbIE OMfadyMBaemMble OTMyCKa
npegycMoTpeHbl ANS  3aMeLlalolwmx [AOSDKHOCTM  nefarormdeckmx paboTHUKOB, a Takke pPyKoOBOAUTENew
obpaszoBaTerbHbIX OpraHM3aunii, 3aMmecTUTeNen pykoBoautTenen obpasoBaTenbHbIX OpraHnu3aumi, pykoBoguTenen
CTPYKTYPHbIX NogpasgeneHnn 3Tux opraHnsaumi n nx 3aMecTuTenen CornacHo NpUoXeHuHo.

HomkHocTn neparormdyeckux paboOTHUMKOB NpeaycMOTpeHbl B pasgene | HOMeHKNaTypbl [OIMKHOCTEMN
negarorMyeckmx pabOTHWKOB OpraHu3auui, OCYLLEeCTBRALWMX obpa3oBaTeNbHYy AEATENbHOCTb, AOIMKHOCTEWN
pykoBoauTenen obpasoBaTernbHbIX OpraHu3auui, YTBEPXOEHHOW nocTtaHoBreHuem [NpaBuTensctBa Poccuiickon
®epepaummn ot 8 asrycta 2013 r. N 678 "OO6 yTBEpXAEHUM HOMEHKNATYPbl OOJPKHOCTEN MNeaarorm4yeckmx
pabOTHWKOB OpraHu3aLuui, OCYLLECTBNALWMNX OOpas3oBaTerlbHyl0 OeATENbHOCTb, AOIMKHOCTEN pPYKOBOAMTENEW
obpaszoBaTernbHbIX opraHnsaumin”. B Ha3BaHHY0 HOMEHKNATYpPY OOJPKHOCTEN BKIKOYEHA AOMKHOCTb BOCNMUTATENS.

CornacHo n. 2 pasgena |V "OpraHusauum, ocyliecTersiowmne obydyeHme" npunoXeHns K NoCTaHOBMEHUIO
MpaButensctBa Poccuiickon depepaumm ot 14 maa 2015 r. N 466 "O exerogHblX OCHOBHbIX YAJIMHEHHbIX
onnaynBaembix OTnyckax" MPOAOIPKUTENBHOCTL EXErogHOro OCHOBHOIO YAJIMHEHHOrO OMfayMBaemMoro oTnycka
ONnsl neparormvyeckux paboTHUKOB, AOMMKHOCTU KOTOPbIX YyKasaHbl B pasgene | HOMeHKnaTypbl OOMKHOCTEW,
paboTalLmx B opraHM3aumsax ans Aeten-cupoT 1 AeTel, ocTaBlUMXCS 0e3 nonevyeHnst poauTenen, opraHnsaumsx,
OCYLLECTBMAOLWMX NEYEHNE, OpraHn3aLmsx, OCyLLECTBMAAIOWMX coumnansHoe obcnyxmBaHue, a Takke B LieHTpax
NCMX0NOoro-negarorndyeckon, MeaMuUMHCKOM M counanbHOM MOMOLUKM, CO34aBaeMblX B COOTBETCTBMM CO CT. 42
depepanbHoro 3akoHa "O6 obpasoBaHun", coctaBnseT 56 gHeN.

B 4. 1 cT. 42 ®egepanbHoro 3akoHa "O6 obpasoBaHMM" MpeayCMOTPEHO, YTO MCUXONOro-negarormyeckas,
MeaMUMHCKas M couunanbHas MoMOLLb OKa3blBAETCA OETAM, UCTbITbIBAOWMM TPYAHOCTM B OCBOEHMW OCHOBHbIX
obueobpasoBaTenbHbIX NporpamMm, pasBuTUM U couManbHOW aganTauuu, B TOM YMCME HEeCOBEPLUEHHONETHUM
obyyalowmmcsl, NpuU3HaHHbIM B Criyqasix M B MOpsiaKe, KOTOpble MpeayCMOTPeHbl YronoBHO-MPOLECCYarnbHbIM
3aKOHOAATENbCTBOM, MOAO3PEBAEMbIMU, OOBMHSAEMBIMW UMW NOACYAMMBIMM MO YrONIOBHOMY geny nubo
ABMNSOWMMCS MOTEPNEBLUMMUA UMM CBUOETENSAMU MNPECTYNNEeHns, B LIEHTpax MCMXONOoro-neaarormyeckon,
MEeOMLIMHCKON 1 coLManbHON NOMOLLUM, COo34aBaeMblX OpraHamMu rocygapcTBEHHOW BNacTu cybbekTtoB Poccumnckom
denepaumn, a Takke  ncuxonoramu,  negaroramu-ncMxorioraMyM  OpraHusauun,  OCYLLEeCTBASHOLWMX
obpa3oBaTenbHy OeSATENbHOCTb, B KOTOPbIX Takne Aetu obyyatTtcs. OpraHbl MECTHOTO CaMOyNpaBrieHNst UMET
MpaBo Ha co34aHue LIeHTPOB MCUXOOro-negarornyeckon, MeauLMHCKOM U CoLManbHOM NOMOLLM.

M3 npuBeoeHHOro Bbille NPaBOBOrO PEryrnMpoBaHUsA cnefyet, YTO nefarormyeckum paboTHukam, B TOM
yucrne BocnuTaTenam (CornacHoO HOMEHKNaType OOMKHOCTEW, YTBEPXKAEHHOW nocTaHoBrneHveM [lpaBuTenbcTBa
Poccuinckon ®epepaunm ot 8 asrycta 2013 r. N 678), cocTtoswmMM B TpyAOBbIX OTHOLLEHMSAX C OpraHmM3aumen ang
OeTen-cMpoT u Aeten, ocTaBlUMXcA 6e3 nomnedyeHus poauTenen, opraHvsaument coumanbHOro obcnyxuBaHus,
UMeloLwen NUUEH3N0 Ha ocyllecTBrneHne obpasoBaTenbHOW AeATENbHOCTW, U BbIMOMHAKWMM 06583aHHOCTU MO
06y4eHunto, BOCMUTaHMIO oby4alroLmxcs n (Mnu) opraHm3aumm obpasoBaTenbHOW OEATENbHOCTU, YyCTaHaBNMBaeTCA
HopMa d4acoB neparornyeckon pabotbl 30 4YacoB B Hegeno 3a CTaBky 3apaboTHOM nnartbl, a Takke
NpeaoCcTaBnseTCs eXerogHbli OCHOBHOW YANMHEHHbIN OnnaynBaeMblil OTNYCK NPOAOMKUTENBHOCTLIO 56 AHENR.

Kak yctaHoBneHo cygom, MKY CPL, B TpyaoBbix OTHOLWIEHMSAX C KOTOpbIM cocTouT K. B OOIMKHOCTM
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BOCMUTATENS, ABMSETCS Cneumnanm3MpoBaHHbIM YYPEXOEHUEM COLMANbHOro OOCNYXMBaHUS, NpegHa3HAYeHHbIM
ans npodmnaktukn 6e3Hag3opHocTM M 6ecnpm3opHOCTU; MPeaMEeTOM OEeATENbHOCTU YYpPEXAeHUs SBNSAeTCs
OKasaHue KBanMduUUMPOBaAHHOW COUMANbHOMW MNOMOLUM HECOBEPLUEHHONETHMM, OKasaBLUMMCA B TpyaHOW
XXW3HEHHOW CUTyauUW WM B COLMAIbHO OMACHOM MOJSIOXKEHUU; OCHOBHOW BWUA AEATENbHOCTU HanpaBfeH Ha
npeaocTaBfieHMe YCnyr no couuanbHOMY OOCNYyXMBaHUK AEeTen-CUpOT, AeTel, ocTaBluMxcs 06e3 noneveHus
poautenen. MKY CPL] He nmeeT nuueH3nmn Ha ocyLLecTBeHMe obpa3oBaTeENbHOM AEATENTbHOCTH.

BBugy TOro, 4Yto B CuUNy NpuUBEAEHHbIX BbIllE€ HOPMATMBHBLIX MOSIOXKEHUA MNPaBO Ha npenocTaBrieHne
YOANWHEHHOTO €XEerofHoro Oornra4ynBaemMoro OTMycka W COKpaLUeHHYK MNpoAOIKUTENbHOCTL paboyero BpeMeHu
MMetoT negarormyeckve paboTHUKKM, COCTOSILLME B TPYAOBbLIX OTHOLUEHWSIX C OpraHu3auven Aons OeTen-cupoT U
jeten, ocTaBlumxcs 6e3 noneyeHuss poauTenen, opraHmusauuen coumanbHoro obBCMNyXUBaHUS, UMetoLLen
NMLIEH3MI0 Ha OCYLLEeCTBNEHUe obpa3oBaTenbHOM AeATENbHOCTH, M BbINOMHAKLWME 0653aHHOCTU Mo 0By4YeHuto,
BOCMUTaHMIO 0ByyaoLwmxcs 1 (Mnu) opraHmsaunm obpasoBaTenbHON AeATENbHOCTH, BbIBOA CyAa anensiLuoHHON
MHCTaHLUMN O TOM, YTO TaKoe MpaBO CBA3aHO C POAOM AEATENbHOCTU PaboTHWKA U HE 3aBUCMT OT Hanuuus y
opraHusauuu nUUEH3uM Ha ocyllecTBrneHne obpasoBaTenbHoW AesitenbHocTn, CyaebHas konmerusi npusHana
OCHOBaHHbIM Ha HEMPaBUIIbHOM TOSIKOBaHUM W MPUMEHEHWU HOPM MaTepuanbHOro npaea, perynupyoLmnx
CMOpPHbIE OTHOLLIEHHUS.

Takke CynebHasa konnerusa npuaHana owMBoYHON CChINKY cyada anennsiuMoHHON MHCTaHLMK B 060CHOBaHMe
BbiBO4A 00 yOOBMNETBOPEHUM WCKOBbLIX TpeboBaHMI Ha Mpuka3d MwuHucTepcTBa Tpyga M coumanbHOW 3aluTbl
HaceneHuss oT 1 ceHTabpa 2015 r. N 588H "OO ycTaHOBNEHWM TOXAECTBEHHOCTU NpodheccuoHansHowm
OeATENbHOCTW, BbINOMHAEMON B OOpasoBaTenbHbIX OpraHu3auusax, OpraHu3auusix, OKasbiBalLWMX couunanbHble
yCcrnyru, N MeuLUMHCKUX OpraHu3aumnsax, B KOTopble nomMeLlalTcs noj Haasop AeTU-CUpOoThl M AeTun, ocTaBluMecs
6e3 noneveHus poauTenen”, KOTOPbIM YCTAHOBMEHA TOXAECTBEHHOCTb MNPOdeCcCUoHanbHON AeATEeNbHOCTY
pabOTHWKOB y4YpexaeHun coumanbHOro ob6CnyKMBaHMSA, B KOTOpble MOMELLalTCa AeTU-CUPOTbl U OeTw,
ocTaBwwmecss 0e3 nonevyeHus poauTenemn, N ydpexaeHun, 3aHumarowmuxcsa obpasoBaTenbHOW OEeSATeNbHOCTbIO,
MOCKONbKY Takas TOXOECTBEHHOCTb NPOdEeCCMOHanbHOW AESATEeNbHOCTU YCTaHOBEHa B LENsax peanvsauuu
rpaxgaHamy npaBa Ha OOCPOYHOE MEHCUMOHHOe obecnedveHne no crapoctu. OTHOWEHUS MO MpPeaoCTaBrEeHUIo
rapaHTMi negarormyeckuMm paboTHukam, ycTaHoBneHHbix cT. 333, 334 TK P®, HasBaHHbIM MpuKasoM He
perynupyroTcs.

Onpepenenne N 81-KIM7-9

8. doxoabl MYyHUUMNANbHbIX CNyXalnx B BUAE eXeMeCA4YHbIX Jonnat 3a BbICNyry net K pr,EI,OBOIZ neHcun no
CTapOCTH, BbliMNma4ymnBaembiX 3a CHET CpeaCTB MECTHbIX Ol0KETOB, HE NoAsexaT HanorooboXeHUIo.

B. obpatunacb B cyg C WCKOM K aMUHUCTpauUM MyHUUMNanbHoro obpas3oBaHWs O B3blCKaHWUU
HeAoMnony4YeHHOro AOMNOMHUTENBHOMO MaTepuanbHOro obecneyeHnss U U3NULWHE YAepXKaHHOro Hamora Ha goxonpl
m3nYecKmx nuu,.

B obocHoBaHue TpeGOBaHMVI B. ccbinanacb Ha TO, YTO OHa ABNAeTCSA nony4yarenem prﬂ,OBOVI NneHcun no
CTapoCTn, a TaKXe AOOMOJIHUTEJIbHOIo MatepumasibHoro obecneyeHnss Kak nuuo, 3amMellaBllee [OOSMKHOCTb
MYyHUUMNanbHOro cnyxawero B agMMHUCTpaunm MmyHmumnarnbHOro 06pa3OBaHVIFI B TeueHue 25 ner.

PacnopsikeHneM rnaBbl agMUHUCTpaLMK MyHuuunansHoro obpasoBaHua oT 10 dhespana 2006 r. B.
Ha3Ha4YeHO OoNoNHMTENbHOE MaTepuranbHoe obecneyeHne n3 pacveta 80% K HauMcneHHon 6a3oBON, CTPaAxXOBOM U
HaKoMUTENbHOWM NEHCUN MO CTapOCTU.

PelieHnem coBeTa MyHuMUMNanbHOro obpasoBaHua ot 25 mapta 2009 r. ytBepxaeHo [lonoxeHue o
OOMOSTHUTENBHOM MaTepuanbHOM obecneyeHny nuu, 3ameLlaBlUnX MyHUUMNanbHble OOIMKHOCTM U OOJIKHOCTU
MYHULMMNANBHON CNyX0bl B agMUHUCTPaLMU MyHWUMNanbHoro obpa3oBaHudA, COrnacHo KOTOPOMYy pa3mep
OOMOSNHUTENBHOIO MaTepuanbHOro obecneyeHus 3TMM NuUaM YCTaHaBnMBaeTCA U3 pacyeTa rocygapCTBEHHON
neHcumn No coctosaHmo Ha 1 auBaps 2009 r. n nHagekcaumm He nognexut (noan. 3 n. 9 MNonoxeHus).

Pasmep gononHuTenbHoro matepuansHoro obecnedeHuns 6bin yctaHoBneH B. n3 pacyeTta rocygapctBeHHoOM
neHcun no coctosiHMio Ha 1 aHBaps 2009 r. B cymme 6387,25 pyb., KOTOpbIA BNOCNEACTBMU HE M3MEHSASCH,
HeCMoTps Ha TO 0OCTOATENbLCTBO, YTO pa3mep 6a30BON, CTPAxXOBOW U HAaKOMUTENBHOW NEHcUM No ctapocTu B. 3a
nepuoa ¢ 1 auBaps 2012 r. no 31 uions 2015 r. HeoAHOKPATHO yBENMUMBancs.

I'Ipm 9TOM M3 BbiNNa4nBaemMoro OTBETYMKOM [OONOJTHUTENbHOro MatepuarbHOro obecneyeHuna B.
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YAEPXKMBANCS Hamor Ha goxoabl cmsmdeckux nvy B pasmepe 13% OT CyMMbl JaHHOrO obecrneyeHusi, 4YTo He
cooTBeTcTBYeT Hanorosomy kogekcy Poccurickon ®egepaumn.

B. npocuna B3bickaTb C aAMWHUCTPaLMM MyHWUUMNanbHoro obpasoBaHWs HegonfnadyeHHoe maTepuanbHoe
obecneyeHve 3a nepuog ¢ 1 ausaps 2012 r. no 31 uona 2015 r. B pasmepe 96 326,47 pyb., a Takke CymMmy
N3NULWHE yaepKaHHOro Hamnora Ha goxofbl U3NYecKUX nNuL, ¢ JONOMHUTENBHOrO MaTepuanbHoro obecneyeHms 3a
nepuoa 2012 - 2014 ronos B pasmepe 28 332 py6.

Pa3peLuaﬂ Crnop " OTKa3biBadA B yAOBJIETBOPEHNN NCKOBbIX TpeGOBaHMVI, cyn I'IepBOl7I WHCTaHUWMKN, C KOTOPbIM
cornmacunca n cya anennaAuMoHHOM WHCTaHUMKW, B Y4aCTHOCTW, MCXOAMN W3 BbiBOAA O TOM, 4YTO C CYMMbI
AONOJIHNUTENTbHOIo MaTepualibHOro obecneyeHuns B. gomkeH yOoepXmnBaTtbCaA HANOrr Ha 4o0XoAdbl cbmswqecmx .

CynebHasa konnerus no rpaxgaHckum fenam BepxosHoro Cyama Poccunckon ®depgepaumm oTMeHuna
cocTosiBlIMECss cyaebHble MNOCTaHOBMEHUS B 4acTu paspelwleHns TpeboBaHun B. O B3bICKAHUU WU3NWLLHE
yAepXXaHHOro Hanora Ha 4oxoAbl (pM3nMyecKnx nNuy, U Hanpaeunia 4eno B 9TOM YaCcTu Ha HOBOE pacCMOTPEHME B cyg
NepBOM MHCTaHUUK, yKa3aB cregyloLlee.

CornacHo n. 2 ct. 217 HK P® He nognexat HanoroobnoxeHuio (ocBOBOXAaOTCA OT HaNoroobroxeHus)
MEeHCUM MO rOCy4apCTBEHHOMY MEHCMOHHOMY obecneyeHunio, CTpaxoBble MeHCUW, (PUKCUPOBaHHas BbiNnata K
CTPaxoBOW MeHCUW (C y4eTOM MOBbILEHUST (PUKCMPOBAHHOM BbINMaThl K CTPAXOBOW MEHCMU) U HaKOMUTErNbHas
NeHcus, Ha3Havyaemble B Nopsiake, YCTaHOBNEHHOM AENCTBYIOLMM 3aKOHOAATENbCTBOM, COoLMarnbHble Aonnatbl K
NeHcUAM, BbinnavnBaeMble B COOTBETCTBUM C 3aKOHOAATENbCTBOM Poccuiickon Pefepaumm n 3akoHO4ATENbCTBOM
cybbekToB Poccuiickon degepaunn.

KoHcTuTyumus Poccuiickon ®egepaumm, rapaHTMpys kaxgoMmy couuanbHoe obecrnedeHwe Mo BO3pacTy, B
crnyyae 6onesHun, MHBaNMOHOCTU, MOTEpPU KopMuUnbLa, 419 BOCNUTaHUSA AeTel U B UHbIX CryYasX, YCTaHOBMEHHbIX
3aKOHOM (4. 1 cT. 39), OTHOCUT K KOMMETEHUMM 3aKoHoAATeNs YCTaHOBIEHNE roCyAapCTBEHHbIX MEHCUA (4. 2 CT.
39).

CouuanbHasa 3awmra, yCTaHOBIeHne obLmx npUHUMNOB OpraHn3aunMnm cUMctembl opraHoB rocyp,apCTBeHHoﬁ
" nan "..n

BNacTM W MECTHOro camoynpasfeHusi, cornacHo ct. 72 (nn. "x", "3", "H" 4. 1) KoHctuTyumm Poccunckomn
denepaumu, HaxogaTcs B COBMeCTHOM BefeHun Poccuiickon Pepepaunm n cydbektoB Poccuickon Pegepaumm.

B cooTtBeTcTBUM C 4. 2 cT. 76 KoHcTuTyumm Poccuinckon degepaumm no npeameTam COBMECTHOIO Be4eHUs
Poccuickon ®epepaummn n cybbvektoB Poccunckon Pegepaunm nsgarotca degeparnbHble 3aKOHbl Y MPUHUMaeMble
B COOTBETCTBUM C HUMW 3aKOHbI 1 MHbIE HOPMATUBHLIE NPaBoOBbIe akTbl cybbekToB Poccuiickon ®epepaunm.

B n. 12 4. 1 c1. 11 PepepansHoro 3akoHa ot 2 mapta 2007 r. N 25-®3 "O myHuumnansHon cnyxte B
Poccuiickon ®epepaunn" (nanee - ®defepanbHbil 3aKOH O MyHUUMNAnNbHOW cnyxb6e) npeaycMOTpPeHO, 4TO
MyHULMNAnNbHbBIA CryXaliMi uMeeT npaBo Ha NEHCMOHHOe obecneyeHne B COOTBETCTBUM C 3aKOHOLATENbCTBOM
Poccuiickon ®epepauuu.

Mpu atom B 06racTU NEHCMOHHOrO obecneyeHnss Ha MYHMLMNANbHOro CryXallero B MOfHOM o6beme
pacnpoCTpaHsATCA MpaBa [OCYy4apCTBEHHOrO rpaX4aHCKOro CryKallero, YCTaHOBIEHHble dheaepanbHbIMy
3aKkoHaMu u 3akoHamn cybbekta Poccuiickon ®enepaumm (4. 1 cT. 24 degepanbHOro 3akoHa O MyHULMNANbLHON
cnyxb6e).

YcTaHaBnuBas B3auMMOCBA3b MYHULMMNANbHOW M roCygapCTBEHHOW IpaXdaHCKoW cnyxObl, deneparnbHoe
3aKoHOOATENbCTBO ONpedenuno, YTo Takas B3aMMOCBSA3b 06ecrneynmBaeTcd COOTHOCMTENBHOCTBI OCHOBHbIX
YCINOBUIN FOCYAapCTBEHHOTO MEHCUOHHOro obecnevyeHus rpaxgaH, NPOXOAMBLUMX MYHUUMNANbHYK Cryxoy, u
rpakgaH, NPOXOAMBLUMX FOCYAAPCTBEHHYIO rpaXaaHCKylo cryx0y (cT. 5 ®egepanbHOro 3akoHa 0 MyHULMNANbHON
cnyxbe, cT. 7 ®PepepanbHoro 3akoHa ot 27 uionsa 2004 r. N 79-03 "O rocyaapCTBEHHOW rpaxaaHCKon cnyxbe B
Poccuiickon ®egepauun”).

U3 npmBeaeHHbIX HOPMAaTUBHbIX NOJIOXEHNI cnegyet, 4TO NeHcuUA 3a BbICyry et rocyaapCrBeHHbIM
rpaxxgaHckmm cnyxawumm 1 neHCUoHHoe obecneyeHne 3a BbICIyry net MmyHuuunanbHbIM CllyXalluMm ABIAKOTCA
rocyaapCrtBeHHbIM NMEHCUOHHbIM obecneyeHnem, npn Has3Ha4YeHn KOTOPbIX 0bsi3aTeNbHbIM yCrnoBunemM ABIIAETCA
Hann4yne onpenerieHHoro craxa pa6OTbI, B OJaHHOM cCliy4ae - B MyHuUUUMNaribHOM 06pa3OBaHMM. OTn BbINnaThbl
OCyLLEeCTBNAKTCA OQHOBPEMEHHO C BbINNaTomn CTanOBOVI 4YacTtu prﬂ,OBOIZ neHcun. Tem cambim ropngnyeckad
npupoga neHcun 3a BbICNyry net Ond rocygapCTtBEeHHbIX TIpaXXOaHCKUX ClyXalmx Cy6'beKTOB Poccuiickon

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:

https://acato.ru/media/SLA/Judicial/Obzor _Sud Praktiki VSRF 2018.03.28-2018 1.pdf CrpaHuua 19 us 94



http://www.acato.ru/
https://acato.ru/media/SLA/Judicial/Obzor_Sud_Praktiki_VSRF_2018.03.28-2018_1.pdf

Cemunapul no rwopuduveckum gonpocam KKX:
a Ha I D PAa3bACHEeHUs AKMYATbHBIX NPABOBLIX BONPOCOS
LEEHTP AMCTAHLMOHHOTO OBYYEHKA 8_800_700_60_58 www.acato.ru

<De,u.epau,mm N NEHCUMOHHOro obecneyeHuns 3a BbICYTry NeT MyHuuunarnbHbIX ciyXalwnx ogunHakoBad, a MMEHHO 3TU
NEeHCUUN ABINAKTCA Bbif1iatTaMun No rocygapCcrBeHHOMY NeHCUMOHHOMY obecneyeHunto.

Mpu 3TOM yCrnoBusi NPEAOCTaBMIEHUSI MpaBa Ha MEHCUMI0 MyHMUUNanbHbIM cnyxawmm (n. 4 ct. 7
depnepanbHoro 3akoHa oT 15 gekabpsa 2001 r. N 166-®3 "O rocyaapCTBEHHOM MEHCUOHHOM obecneyeHun B
Poccuiickon ®epepauun"), pasmep rocyaapCTBEHHON MEHCUM MYHUUMMANbLHOrO cnyxawero (4. 2 cT. 24
denepanbHOro 3akoHa 0 MyHULMNANbHOM cnyx6e), AONOMHUTENbHbIE rapaHTUM MyHULMNanbHbIM Cnyxawum (4. 3
CT. 23 degepanbHOro 3akoHa 0 MyHuUMnanbHoW cnyxbe) obecneumBaloTCca 3a cHET CPeACTB MECTHbIX BlOaXKeTOB
Ha OCHOBaHUW 3aKOHOB, MHbIX HOPMATMBHbLIX MPaBOBbIX akTOB CybbekToB Poccuiickon defepaumm n akToB OpraHoB
MECTHOro camoyrnpaBieHus.

[MockonbKy exxeMecsiyHble AonnaThl 3a BbICMYry NeT K TPYAOBOW NEHCUN MYHULIMNAMNbHbBIX CAyXallnMx 3a cyeT
CPeACTB MeCTHbIX OlKeToB SBNAKTCA OAHMM W3 BUAOB BbINMAT MO rOCy4apCTBEHHOMY MEHCUOHHOMY
obecneyeHnto, To B cuny n. 2 cT. 217 HK P® 311 Beinnathl He nognexart HanoroobnoxXeHuo.

Mexaoy Tem Mpu paspelleHun MCKOBbIX TpeboBaHWi B., ccbinaBleicss Ha HE3aKOHHOCTb YAepKaHusi
agMUHMCTpauMern MyHUUMNanbHoro obpa3oBaHus Harora Ha goxodbl (PU3MYEcKUX NUL C ee AOMOSNHUTENbHOro
maTepuanbHoro obecneyeHust K HasHauYeHHOW TPYOOBOW MEHCMM MO CTapoCTW, BbIMNIaYMBaeMoro ei kak nuiuy,
3aMellaBLleMY [OOMMKHOCTb MYHMUMNANbHOTO CryXKallero, npuBeAeHHble Bbllle MONOXKEHNS HOPMAaTUBHbIX
MpaBOBbIX aKTOB CyAeGHbIMW MHCTaHLMSIMU BO BHUMaHWE NPUHATbI He GbInn.

Onpepenenune N 18-KIMe6-91

I'Ipou.eccyaanble BOMPOCHI

9. fena no cnopam Mexay HoTapuyCamMu M HOoTapuaribHbIMKU nanatamMun O HanoXeHun OucUuunnimiMHapHbIX
B3bICKaHUI paccmMmaTpmBaroTCA cyaamMmun B nopagke rpaxgaHCkoro cyaonpomns3soacrtea.

HOTapVIyC L. 06paTVIJ'IaCb B Cyd C UCKOBbIM 3adABrieHneM K HOTapVIaJ'IbHOVI nanarte o NpU3HaHM He3aKOHHbIM
pacnopaxXeHna npe3ngeHTa HOTapMaﬂbHOVI nanartbl O npoBegeHMn B OTHOLWLEHUN ee I'IOBTOpHOVI npoBEPKN
NCcnonHeHunsA ﬂpO(*)eCCVIOHaJ'IbeIX obsi3aHHOCTEN HOTapuyca n npu3HaHMm He3akOHHbIM U HeeNCTBUTESNbHbIM M. 3
peweHuna npasneHna HOTapMaﬂbHOVI nanatbl 06 06bsABNeHun L. CTpOroro Bbiroesopa.

B npegBaputenbsHom cyaebHom 3acefjaHuu cyga nNepBOM MHCTaHUMM npeactaBuTenem HoTapuanbHON
nanaTbl 3asBNEHO XO4aTanmcTBO O MpekpalweHuM Mpou3BoACTBa MO AaHHOMY ferny CO CCbIIKOW Ha TO, 4TO
TpeboBaHua L. nopgnexar paccMOTpeHuo B nopsake, ycTaHOBNEHHOM KoaekcoMm aaMWHUCTPaTUBHOIO
cyponpoussoactea Poccuiickon ®egepauun (ganee - KAC P®).

OnpepeneHveM cyga MepBOM  WMHCTaHUMW, OCTaBlNEHHbIM ©0e3 UW3MEeHeHWst onpegeneHnem cyaa
anennsauMoHHOW MHCTaHUMW, NPON3BOACTBO NO AeNny NpekpalleHo Ha OCHoBaHUK ab3aua BToporo cT. 220 MK PO.

CynebHasa konnerns no rpaxgaHckum genam BepxosHoro Cyga Poccuiickon ®egepaumu npusHana, yto
cocTosBLUMECS MO Aeny cyaebHble akTbl MPUHATBI C HAapYyLLEeHWeM HOpM NpoLecCyarnbHOro npasa.

B cooTBeTCTBMM C YacTamuM nepBor 1 YeTBepTom cT. 24 OcHoB 3akoHogaTenbcTBa Poccuiickon degepaumm o
HoTapwuaTte, yTBepxaeHHbIx BepxoBHbim CoBeTom Poccuiickon ®egepauun 11 depana 1993 r. N 4462-1 (ganee -
OcHoBbl 3akoHOgaTeENbLCTBA O HOTapuaTte), HoTapuanbHas nanata siBfseTcs HEKOMMEPYECKOW opraHusaumen,
npeacTtaesnswowen cobon npoceccuoHansHoe o0O6beAUHEHME, OCHOBaAHHOE Ha 00A3aTenbHOM YIEeHCTBE
HOTapMyCcoB, 3aHUMAKLLUXCS YaCTHOW NpakTMKOW. HoTapmanbHas nanata SABMASETCS HOPUOUYECKMM NULOM ©
opraHusyet cBo paboTy Ha npuHUMNax camoynpaeneHus. [eAaTenbHOCTb HoTapuarnbHOW nanarhbl
OCyLLEeCTBMAETCA B COOTBETCTBUM C 3akoHogatenbcTBOM Poccunckon ®epepauunun, cybbektoB Poccuickon
denepaumn n CBOUM yCTaBOM.

B cuny 4yactm nepson cT. 34 OcHOB 3akoHOZaTenbCTBa O HOTapuaTe KOHTPOSib 3a WCMOMHEHWEM
npodeccnoHanbHbIX 0693aHHOCTEN HOTapuycamu, paboTalLWwmMMn B rOCyAapCTBEHHbIX HOTapuarnbHbIX KOHTOpaXx,
OCYLLeCTBNAT defepanbHbIi OpraH WUCMONHUTENBHOW BMNACTW, OCYLLECTBASAOWMUA (PYHKUMM MO KOHTPONIO B
ccepe HOTapuaTa, U ero TeppuTopuaribHble OpraHbl, a HOTapuycamu, 3aHMMalOLWMMUCS YaCTHOW MPaKkTUKOW, -
HoTapuanbHble nanartbl. KOHTponb 3a COOMOAEHNEM HaNOroBOro 3aKkOHOAATENbCTBA OCYLUECTBISAT HanoroBble
OopraHbl B NOpsiAke U CPOKKU, NPeayCMOTPEHHbIE 3akoHodaTenbcTBoM Poccuickon degepaumn.
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CornacHo n. 3 4. 2 cr. 1 KAC P® cyabl B nopsgke, NpPegyCMOTPEHHOM Ha3BaHHbIM KOOEKCOM,
paccMmaTpMBaloT U paspellatoT NoABEeOOMCTBEHHbIE MM afMUHUCTPATUBHbIE Adena 06 ocnapuBaHWM peLLeHWN,
OencTBuin (6e30eNCTBUSI) HEKOMMEPYECKUX OpraHu3auui, HafgeneHHbIX OTAENbHbIMU roCyAapCTBEHHbIMU UMK
WHBIMW NYBMYHBIMU NOMHOMOYMSIMI, B TOM YMCIIE CaMOpPErynnpyembix opraHusaumi.

B n. 2 noctaHoBsneHus lNnenyma BepxosHoro Cyaa Poccuiickon ®epgepaunn ot 27 ceHtabpsa 2016 r. N 36 "O
HeKoTOpbIX BOMpocax npuMeHeHWs cydamu Kopekca aaMUHUCTPaTUBHOIO cygonpoussoactBa Poccumnckon
denepauymun” pasbacHeHo, 4To cornacHo n. 3 4. 2 c1. 1 KAC P® B nopsigke, npefyCMOTPEHHOM Ha3BaHHbIM
KOAEKCOM, Cyabl pacCMaTpuBaloT U paspeLlarnT agMUHUCTPaTMBHbIE Aena 06 ocnapyBaHuW peLLeHun, 4eACTBUN
(be3pencTBuS) HEKOMMEPYECKMX OpraHm3auun, HafeneHHbIX OTAENbHbIMWM FOCYAAPCTBEHHLIMU WM MHBIMU
ny6nMYHeIMM NMOMHOMOYMSAMMK, B TOM YMCME CaMOperynupyembiX OpraHm3daumi cyObekToB npodeccuoHanbHowm
OeATenbHOCTW, ecnn OCcNapuBaemMble peLleHus, AencTBUs (6e3aencTere) ABMATCS pe3ynbTaToM OCYLLECTBIEHNS
(HeocyLLeCcTBNEHNS) yKa3aHHbIX NONHOMOYMIA. B To e Bpemsi He nognexar paccmoTtpeHuto no npasunam KAC PO
He CBsi3aHHble C peanu3auunert Ny6rNYHbIX MOSTHOMOYMIA Aena Nno BHYTPUKOPMOPATMBHBIM CMOpaM, BO3HUKAOLLNM
Mexay afBokaTaMy U agBOKaTCKMMM nanatamu, HoTapuycamMy M HoTapuanbHbIMW nanartamu, mMeauvatopamu U
NMOCTOSHHO OEWCTBYIOLUMM KONMerManbHbiM OpraHoM yrnpaBreHns CamoperynmpyemMon opraHv3aumm MeamaTopos,
a TaKkke MeXay 4YneHamy 1 opraHamm ynpasreHuUsl UHbIX cCamMoperynupyemblX OpraHusauui, kKoTopble nognexar
paspeLLeHnto B UICKOBOM MOPSIAKE.

M3 npuBedeHHbIX Bbllle HOPMAaTUBHLIX MOMOXEHMN W pasbsacHeHun BepxosHoro Cypa Poccunckon
®epepaummn no npumeHeHnio HopMm KAC P® cnegyeT, 4TO Chopbl, CBA3aHHbIE C OOXaroBaHMEM HOTapuycamu
peLleHnin HoTapuanbHbIX NanaT O HanoXEeHUU OUCUUMMMHAPHBLIX B3bICKAHWIA 3a HapyLleHus, OOMYyLLEHHbIe Npu
WCMONMHEHNN HoTapuycamMyn MpodeccnoHanbHbIX 00s13aHHOCTEN (BHYTPUKOPMNOpPATMBHLIE CMOpPLI), MoAnexat
pPacCMOTPEHUIO CygaMuM B MOpsigKe rpaXkdaHCKOro Cyoonpou3BOACTBA UCXOOA M3  XapakTepa BO3HMKLLMX
NMPaBOOTHOLLEHUIN MeXOy HOoTapuarbHOM ManaTtol M HOTApMyCcOM, OCHOBAHHBIX Ha YINEHCTBE HOTapuyca B
npodeccnoHarnbHOM 06 beOUHEHNN - HOTapUarbHOW NanaTte, TO eCTb Ha OTHOLLIEHMSX BHYTPU KOpnopauum.

C yuyeTom TOro, 4to npegMeTom ucka L. aBnsieTcs npusHaHWe HE3aKOHHbIM pacrnopshKeHusl npe3ngeHTa
HOoTapuanbHOW nanaTbl O NPOBeAEeHUN B OTHOLUEHWN ee MOBTOPHOW MPOBEPKU UCMONHEHMST NMPOdeCcCnoHanbHbIX
06s13aHHOCTEN  HOTapuyca, MpU3HAHUM HE3aKOHHbIM W HEeOEeNCTBUTENbHbIM  PELUEHUs]  KOJernarnbHOro
WCNONHUTENBHOTO OpraHa HoTapuanbHoW nanatbl 06 OOBLSABMEHUMM el CTPOroro BbIFOBOpPA, TO Ha3BaHHbIE
TpeboBaHMA NognexaT pPacCMOTPEHUO B Cyde MO MpaBuiaM rpax4aHCKoro CyAonpou3BOACTBA, B CBSI3U C YEM
BbIBOJ, CyjOB NEPBOW U anennsauMoHHON MHCTAHUUIM co ccbifikor Ha n. 3 4. 2 cT. 1 KAC P® o Tom, 4YTO yKasaHHble
TpeboBaHMs Moanexar pacCMOTPEHUIO MO MpaBuiiaMm agMUHUCTPATUBHOIO CyAONpOM3BOACTBA, Kak BblTeKawLwme
13 Ny6NNYHbLIX NPABOOTHOLLUEHWIA, OCHOBAH Ha HenpaBWUibHOM TorikoBaHuu nonoxeHun KAC PO.

Kpome TOro, cormacHo martepuanam umetowieroca B BepxosHom Cype Poccuinckon ®epepauun
KaccauuoHHOro npoussBoAcTtBa no xanobe L., nocne BblHECEHMS CyAOM oOnpedeneHus O npekpalieHun
Npov3BOACTBa MO 3asiBfieHHbIM et TpeboBaHuAM oHa obpaTmnacb B Cyd C aHanorMyHbiM MCKOM B Mopsiake
aAMUHUCTPATMBHOIO cyadonpoudsoactea. OnpeageneHneMm cyda Npou3BOACTBO MO aAMWHUCTPATUBHOMY ucky L.
ObINo Takke npekpaweHo. Npu aToM ¢y pykoBoacTBoBarncs n. 2 nocrtaHosneHusa NneHyma BepxosHoro Cyaa
Poccuiickon ®epepauun ot 27 ceHtsbpa 2016 r. N 36 "O HekoTopbix Bonpocax npumeHeHuns cygamu Kopgekca
agMVHUCTPaTUBHOIO cydonpou3soacTBa Poccuickon degepauun” n npuwen K BbIBO4Y O TOM, YTO 3asBIIEHHbIE
TpeboBaHWA NoanexaT pacCMOTPEHMIO MO NpaBuiiaM rpaxaaHckoro cyaonpon3BoacTaa.

Takum obpasom, NpPou3BOACTBO MO WUCKOBbIM TpebGoBaHuaM L. Obino npekpaweHo Kak Ha OCHOBaHUN
nonoxexun MK PO, Tak n no Hopmam KAC P®, uyto chaktuyeckm npmeeno K nuweHuto L. rapaHTMpoBaHHOro CT.
46 KoHctuTyuumn Poccuiickon ®egepauum npasa Ha 4OCTYN K NPaABOCYAMIO U cyaebHyto 3aLuunTy.

C yuyetom wusnoxeHHoro CyneGHas komnneruss no rpaxaaHckum genam BepxosHoro Cyaa Poccwuiickoi
depepaumn npusHana obxanyemble cyaebHble NOCTaHOBMEHUS] HE3aKOHHBIMW, OTMEHMUNA VX U HarnpaBuna Aerno B
cyq NepBoi MHCTaHUMUM Osi pacCMOTPEHMS! MO CYLLECTBY B NOPSAKE rpaXkaaHCKOro Cy4onpov3BOACTBa.

Onpepenenue N 46-KIM7-2

10. Mpu HenoCTATOYHOW SICHOCTU WM HEMOMHOTE 3aK/oYeHUst 3KcrepTa Mo pesynbTataM npoBeneHus
3KCNepTM3bl, Ha3HAa4YeHHOW CyAOM NEepBON WHCTaHUUKW, OOMONHUTENbHAas 3KCnepTu3a MOXeT ObiTb HasHadeHa
CyAoM anennsiuMoHHOM MHCTaHLMK.

TepputopuanbHoe ynpasneHue PocuMyllecTBa obGpaTunocb B cyd C MckoM K Y. o6 wncTpeGoBaHuu
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3eMeslbHbIX Y4aCTKOB fecHOro oHAa W3 4YYXKOro HEe3aKOHHOro BrageHuMst U O BO3NOXEHUMU 00s1I3aHHOCTH
0cBOOOANTL 3eMeENbHbIE Y4acCTKu OT pacrnoJjioXKeHHOro Ha HUX nMmyLlecTtBa nocpeCcTBOM AeMOHTaXa.

B obocHoBaHWe 3asBneHHbIX TpeboBaHUM UCTeL, ykasarn, YTO 3eMerbHble y4acTku, NpuHagnexawue Y. Ha
npaBe COOCTBEHHOCTWU, OTHOCATCS K 3€MMsIM JleCHOro ooHAa, Npyv 3TOM Ha OAHOM M3 3eMenbHbIX Y4acTKOB
necHoro oHAa Bo3BOANTCS 3ab0p, orpaxaatoLLmii YacTb 3EMENbLHOMO y4acTka.

Pa3peLua;| Crnop " OTKa3biBadA B yAOBJIETBOPEHNN NCKOBbIX Tpe6OBaHVIl7I, cyn nepBoM MHCTaHUMKN, C KOTOPbIM
cornacunca cya anennisiuMOHHON MHCTaHUUM, pyKoBOACTBOBAJICA 3aKrito4eHneM 3KCrnepTa, corilacHO KOTOopoMy
BOCCTa@aHOBUTb TpaHuubl 3eMerslb J1eCHOro CpOH,CI,a, a TakKXke YCTaHOBUTb HalloXeHWe rpaHul 3TUX 3eMellb Ha
rpaHnLbl CNOPHbIX 3€MEeJIbHbIX YH4aCTKOB, NMpuHagnexalwnx Y., 6es onpegeneHnda KoopgnHaTt 3eMeJibHOro y4acTka
JecHoro chHp,a B MECTHOM cucteme KoopaAMHatT U B CBA3U C OTCYTCTBUEM J1ECOYCTPOUTEJIbHLIX 3HAKOB Ha
MeCTHOCTU HEBO3MOXHO.

CyneGHasa konnerus no rpaxaaHckum genam BepxosHoro Cyna Poccuiickoit denepaumm He cornacunach ¢
BbIHECEHHBIMU CyAebHbIMM NOCTAHOBMNEHUAMMU, YKasaB B TOM YMCNe creaytollee.

I‘OpI/IﬂVI‘-IeCKI/I 3Ha4YnMMbiM Mo AdaHHOMY peny 00CTOATENLCTBOM HABNSANOCH yCTaHOBIlEHNE cobCcTBEHHMKA
CMOPHOro 3eMersibHOro y4actka, MeCTOMNOJIOXeHUA 3eMesibHOro y4yacTka B onpefdeneHHbIX rpaHuuax u (baKTa
HanoXxeHnd Ha Hero 3emMersibHbIX y4aCTKOB, NpuHaanexawmnx oTBeT4uKy.

OpHako aTo 06CcToATENBCTBO, B HapylleHne TpeboBaHuin Y. 4 cT. 198 MK PO, yctaHOBNEHO He Gblfo.

Paspewas crnop n oTkasblBas B YOOBMETBOPEHWUM 3asiBNEHHbIX TpeboBaHWi, cya NepBOW MHCTaHUUM
cchbinancst Ha 3akn4eHne Ha3Ha4YeHHON UM 3eMIeyCTPOUTENbHOW 3KCMepPTU3bl, KOTOPOE HE COAEPXMT OTBETa Ha
MOCTaHOBIIEHHbIA CYAOM BOMPOC O TOM, MMEETCS N HaroXeHWe rpaHuy 3eMernb necHoro ooHaa Ha rpaHuubl
3eMerbHbIX y4acTKOB, NpyHaanexawimx Y. Ha npase coO6CTBEHHOCTMY.

B cooTtBeTCTBUMN C AQHHBIM 3aKNYeHNeM BOCCTAHOBUTL rpaHnubl 3emMmernb JieCHOro (bOHﬂ,a no nMverLwnmca
mMmaTtepuanam ﬂecoyCTPOV’ICTBa BBMAOY OTCYTCTBUA KOOpPAUHAT TaKUX rpaHUU He npencrtaBnidAeTCA BO3MOXHbIM.
YCTaHOBUTb Hanuuue unu OTCYTCTBME HAIIOXEeHUA rpaHuy 3emerlb J1eCHOro (bOHD,a Ha rpaHulbl 3eMeribHbIX
Y4aCTKOB OTBET4YUKa be3 onpegeneHna MecTononoXeHuna rpaHul, 3emMerb J1eCHOro (bOHﬂ,a B MECTHOW cucteme
KOOpOMHAT TaKxe He npeacrtaBnaeTcAa BO3SMOXHbIM.

Takum o6pa30M, 3aKrilo4eHne aKkcnepTa He No3BoNInIo AaTb OAHO3HaYHbLIN OTBET Ha BOMpoOC O TOM, MMeeTCA
N HanoXeHwe rpaHuy, 3emMerb JieCHOro (*)OH,D,a Ha rpaHuubl 3eMerbHbIX Yy4aCTKOB, NMpuHagneXxawnx Y. Ha npase
cobCTBEHHOCTU, B CBSI3U C YeM cyay Ana npaBuibHONo paspelleHna crnopa no cywecTtBy cneanosasio yCTaHOBUTb
9TO OPUanN4eCKn 3Ha4nmoe 0bCTOATENLCTBO.

CornacHo 4. 1 cT1. 87 ITIK P® B cnyyasx HegoCTaTOYHOM SICHOCTWU UITM HEMOJTHOTHI 3aKMOYEeHUss aKcnepTa
Cyd MOXeT HaszHa4MTb OOMOMHUTENBHYIO AKCNEPTU3Y, MOPYYMB ee NPoBeAEHME TOMY Xe U APYromy aKCnepTy.

HononHutensHaa akcnepTtusa (c1. 20 depepanbHoro 3akoHa ot 31 maa 2001 r. N 73-63 "O
rocygapcTtBeHHon cyaebHo-akcnepTHou aesatenbHocTu B Poccuiickon ®epepaumun"), kak npaBuno, HasHadyaetcd
npyv HENornHoTe 3aknyeHusa (korga He Bce o0ObekTbl OblNMM npeacTaBneHbl ANS UCCNeaoBaHUs, He BCe
NoCTaBMeHHbIE BONPOCHI MONyYUnn paspeLleHne); Npu HETOYHOCTAX B 3aKMOYEHUN U HEBO3MOXHOCTU YCTPaHUTb
X nNyTem onpoca aKkcnepTta B cyaebHoM 3acefaHuu; npy HeOBXOAUMOCTM MOCTaBUTb Nepes 3KCNepPTOM HOBble
BOMPOCKI (HAanp1MMep, B CIlydae HEBEPHOIO YCTaHOBIEHNst O6CTOSATENBCTB, MMEIOLUX 3HaYeHVe ANia Aena, unv npu
YTOYHEHUN TaKUX OOCTOATENBLCTB B CBA3WN C UBMEHEHMEM UCKOBbIX TpeboBaHMIA).

OpgHako B HapyleHWe npuBEAEHHbIX HOPM MNpaBa MpW  HanmMyuum  HEOOCTaATOYHOW  SICHOCTU
3eMreyCTPoOUTENbLHON 3KCNepTU3bl, NPOBEAEHHOW B paMKax AaHHOro rpax4aHCcKoro gena, cyq nepBon MHCTaHLUMK
He co3gan ycrnoBuW AN YCTaAHOBMEHMST PaKTUYEeCKUX OBCTOATENbCTB Aena, OTKMNOHWMA XO4aTancTBO ucTua o6
nctpebosaHmm B ®IrbY "PocnecuHdopr" cBegeHuMn 0 KoopAuHATax rpaHuL, CrOpPHbIX 3eMErbHbIX Y4YacTKOB B
MECTHOWN CUCTEME KOOpAMHAT ANs NOCMeaylLllero HasHavyeHMs OONONHUTENBHOM cyaebHom aKkcnepTusbl, TO eCTb
He NpeaAnpUHAN HeobxoauMble Mepbl AN NPaBUITbHOTO U CBOEBPEMEHHOIO PAaCCMOTPEHUS U paspeLleHns gena.

He YyCTpaHun gonyuleHHble HapylweHna n cyq anennsauMoHHOM MHCTaHLUMUM.

Mexay Tem n. 29 noctaHoBneHus NneHyma BepxosHoro Cyaa Poccunckon ®egepaumm ot 19 mniona 2012 r.
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N 13 "O npMMeHeHMM cygamy HOPM TPaKAaHCKOro MpoueccyasnibHOro 3akoHo4aTenbCTBa, PernaMeHTUPYLLMX
Npou3BOACTBO B CyAde anennsuMoOHHON WHCTaHUMKU" pasbACHAETCH, 4YTO ecnv CyaoM MepBOW WHCTaHLMK
HenpaBUIIbHO OnpeferieHbl 00CToATENbCTBA, MMetoLWme 3HavyeHue ansa gena (n. 1 4. 1 ct. 330 MK P®), 10 cyay
anennsuMoHHOM WHCTaHUMM crnegyet MoCcTaBUTb Ha OOCyxAaeHuMe BOMPOC O MpeacTaBleHuM nuvuamu,
yyacTBYWOLWUMKU B Aene, OOMOSHUTENbHbIX (HOBbIX) AOoKa3aTenbCTB U Npyv HEOoOGXOAUMOCTU MO MX XOo4aTancTBy
oKasaTb MM COAENCTBME B COOUpaHum n nctpeboBaHumM Takux gokasatenbcTB. Cyay anennsuMoHHOW MHCTaHUMK
Takke cnegyet npennoxuTte nudam, ydacTtesywwmMm B gene, npencraBuUTb  AOMNOSTHUTENbHbIE (HOBbIe)
OOoKa3aTtenbCTBa, ecnu B cyge I'IepBOI7I MHCTaHUMN He OOKa3aHbl 06CTOF|TeJ'IbCTBa, nMvewwme 3HaveHme ana gena
(n. 2 4. 1 c1. 330 ITIK P®), B TOM 4ncne no npuynHe HENPaBUNBHOIO pacnpeaeneHns 06s13aHHOCTU AOKa3bIBaHUSA
(4.2 cT. 56 [TIK POD).

3710 cyaoom anennaAunoHHON NHCTaHUMn Y4TEHO HE ObISTO 1 MOBMEKIO BbIHECEHNE HE3AKOHHOIO cyp,e6Horo
NOCTaHOBJIEHUA.

Onpepnenenue N 86-KIM7-2

11. Cyn, paccmaTpuvBaloWwuin 3asBrneHne SOSmKHMKa 06 OTCpPOYKE WCMOMHEHUS pPEeLUeHUs cyga, B KaxKoom
KOHKPETHOM Criydae [JOSKEH MpUMHMMaTb BO BHMMaHWE BCe OOCTOATENbCTBa, MPENnATCTBYHOLUME WUCTMOMHEHUIO
OOMKHMKOM peLLEeHUs B YCTaHOBIEHHbIV CPOK.

BcTynuBWIMM B 3aKOHHYKO cuny pelleHnem cyga ot 6 anpensa 2015 r. ¢ W. B nonb3y HerocygapcTBEHHOro
06pa3oBaTenbHOro y4ypexaeHus B3biCKaHbl AeHeXHble cpedcTtBa B pa3mepe 200 177 py6. 71 kon. B cuyeT
BO3MeLLEeHUst 3aTpaT, NOHeCeHHbIX paboToaarenem Ha obydeHve paboTHuKa, u cyaebHble pacxodbl B cymme 5201
py6. 78 kon.

13 ceHTAb6pa 2016 r. L. 4yepe3 cBoero npeacTaBuTenst obpaTunack B cyg C 3asiBNieHMeM 00 OTCpouke
ncnonHeHns peluennst cyaa ot 6 anpenst 2015 . oo 5 mioHs 2018 r. - 4o JOCTUXKEHMSA ee pebeHKOM Bo3pacTa Tpex
ner.

B kayecTBe 06CTOATENLCTB, KOTOPbIE CYLLECTBEHHO 3aTPYAHSAIOT AN HEe UCTOMNHEHne pelwenns cyaa, L. B
3asiBNEHNM yKas3arna Ha TO, YTO OHa He paboTaeT, MMeeT Ha WKAMBEHWW MmanorneTHero pebeHnka, 2015 ropa
POXAEHUS, MO yxoQy 3a KOTOPbIM €XeMeCs4YyHO nonydaetr nocobve B cymme 2908 py6. 62 kom., Kpome TOro,
HaxoauMTcsa B COCTOSHWM 6epemMeHHOCTW, HeceT pacxodbl Ha COAepXaHWe CbEeMHOro >XUMbs W onnarty
KOMMYHarbHbIX YCYT.

OTkasbiBas B yaoBrneTBOpeHuMn 3asBreHus L. o npegoctaBneHnn e oTCPOYKM UCNONHEHNUS pelleHns cyada
ot 6 anpensa 2015 r., cyg nepBOM WHCTaHLUW UCXOOAMN M3 TOro, YTO 3asBUTENEM He ObINo npeacTtaBneHo
ybeautenbHbIX U BGecCnopHbIX [oKasaTenbCTB, MOATBEPXAALWUX ee 3aTpygHuTenbHoe MaTepuansHoe
NnosoXeHne, KOTopoe Obl CYLLECTBEHHO MPENATCTBOBANIO UCMOJIHEHWMIO yKa3aHHOro pelleHus cyga. Hannuve Ha
WKOVWBEHMM HECOBEpPLUEHHONETHero pebeHka, 6epemeHHOCTb L. 1 ee HyXOaeMoCTb B YCUITEHHOM MUTaHUM, MO
MHEHWUIO cyga MepBOM WMHCTAHUWMW, HE MOryT OblTb NMpu3HaHbl 6E3yCNOBHbIMW OCHOBAHUAMW ONS ANUTENBHOMO
HEWCMNOINHEHNsT peLleHnst cyga M HapyleHus npaB B3bickaTens. Cya NepBOW MHCTaAHUUM yKasar, YTO Hanuuune
[A0roBopa Hamma >MUoro NoMeLLeHnst C HEOOXOAUMOCTbLIO onnaThl AEHEXHbIX CPEACTB MO HEMY, a Takke Heonnarta
3a8BUTENEM [AEHEXHbIX CPeACTB aABOKaTy Ha OCHOBAHWWM COrMalleHus, 3akitOYeHHOro paHee Ha BO3MeE3AHOM
OCHOBE, He SBMAKTCA AoKasaTenbcTBamu, 6eccrnopHO NOATBEpXAalLWUMK 3aTpygHUTENbHOE MaTepuanbHoe
nonoxexve L. Mo MHeHWMO cyda NMepBOW MHCTaHUMKW, NpegocTaBfeHne OTCPOYKU MMM PacCpPOYKM UCMOMHEHMUS
cynebHbIX MOCTAHOBMEHUN - 3TO MNPaBO Cyaa, KOTOpOe peanu3yeTcsd C YY4eTOM UMYLLECTBEHHOrO MOMOXeHMUs
CTOPOH NUB0 Apyrmx 06CToATENLCTB, 0OYCNOBMNMBAOLLMX HEBO3MOXHOCTb UCMOMHEHUS peLleHmns cyaa.

C BbiBOAaMW cyda MepBOW WMHCTAHUMW COMMacurics cyn anennsiiMoHHOW WHCTaHUMK, OOMONHWUTENbHO
npvBeas 4OBOAbl O TOM, YTo 6epeMeHHoCTb L., Hanuune y Hee Ha WXOMBEHUW HECOBEPLUEHHONETHEro pebGeHka u
HaxoXOeHue ee B OTNycke Mo yxody 3a pebeHKkoM He MoryT OblTb OTHECEHbl K WCKMHOYUTENbHBLIM
obcTosATENBCTBAM, 3aTPYAHSIOWMM UCMOMHEHUE peLUeHns cyda, U CMyXWUTb OCHOBaHWMEM AJISi OTCPOYKM €ero
ucnonHeHuns. HepoctatouHocTb y L. OeHexHbIX CpeacTB Ans UcnonHeHust cydebHoro akta cama no ceGe He
ABnseTcs 6e3yCrnoBHbIM OCHOBaHWEM AN NPeAOCTaBIIEHNS] OTCPOYKM UCMONHEHMS CyAeBHOro peLleHus.

CypebHasa konnerusa no rpaxaaHckum gernam BepxoHoro Cyga Poccuinckon ®efepaumm npusHana, uvTto
BbIBOAbI CyAeOHbIX MHCTaHUMI caenaHbl C CyLeCTBEHHbIM HapyLLEHNEM HOPM MpOoLEeccyarnbHOro npasa.

CornacHo 4. 1 cT. 46 KoHctuTtyumm Poccuiickon denepaumm kaxaomy rapaHTupyeTca cynebHasa sawmra ero
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npase u ceobon.

Poccuiickas ®depnepaumsi kak npaBoBOe rocyaapcTBo ob6si3aHa obecrneudnBaTb 3(PPEKTUBHYIO CUCTEMY
rapaHTMpoBaHWA 3alnTbl NpaB M CBODOA YeroBeka M rpaxaaHuHa nocpeacTBOM MpaBOCyaus, OTBeYaroLlero
TpeboBaHusM cnpaBeannBocTu (noctaHoBneHus KoHctutyumoHHoro Cyaa Poccunckon depepauumn ot 16 mapta
1998 r. N 9-T1, ot 10 cpeBpans 2006 r. N 1-Tw gp.).

MpaBocyane Mo rpaxgaHCKUM AenaMm OCYLLECTBIISIETCA Ha OCHOBE COCTA3aTeNnbHOCTU W paBHOMpaBus
CTOPOH (4. 1 cT. 12 TTIK PO).

Cyn, coxpaHaa He3aBMCUMOCTb, ODBLEKTMBHOCTb M BECcnpuUCTPacTHOCTb, OCYLIECTBMASET PYKOBOACTBO
npoLeccoM, pasbsaCHAeT nuuaMm, ydacTBywlWMM B Aene, ux npasa u ob6A3aHHOCTW, npegynpexnaeTr o
nocneacTBUAX COBEPLUEHUSA UMM HECOBEPLUEHUS NpoLeccyanbHbIX OeNCTBUA, OKasbiBaeT nvuam, y4acTBYOLLMM B
Jene, cogencteue B peanus3auuu uxX npas, co3faeT YCroBuS OMfsl BCECTOPOHHEro M MOSIHOrO MUCCreaoBaHUs
[0Ka3aTenbCTB, YCTaHOBNEHUSA (DaKTUYECKNX OOCTOATENLCTB M NPaBUITbHOrO NPUMEHEHNST 3aKOHo4ATeNbCTBA Npu
pPacCMOTPEHUMN N paspeLleHnn rpaxkaaHckmx aen (4. 2 cT. 12 MK P®).

BcTynuBLlumne B 3aKOHHYIO cuny cyaebHble NoCTaHOBMEHUs, Kak yctaHoBneHo 4. 2 ¢1. 13 MK PO, asnstotcs
obsasatenbHbIMM AN BCcex ©0e3  UCKNIYEeHWss OpraHoB rOCYAapCTBEHHOW BMacTu, OPraHoB MECTHOro
camMoynpasreHnsi, OBLEeCTBEHHbIX OObeAMHEHWN, AOIPKHOCTHBLIX §uu, rpaxgaH, opraHu3aumi u nognexart
HEeYKOCHUTENbHOMY UCMOSTHEHMWIO Ha Bcen Tepputopun Poccuiickon deaepaunn.

B cootBeTcTBUM cO cT. 434 TIK P® npn Hanuumm obCcToATENBCTB, 3aTPYOHSIIOWNX UCMONHEHWE cyaebHoro
MOCTAHOBIIEHWUSI UITM MOCTAHOBMEHUA MHbIX OPraHoB, B3biCKaTeNb, AOIDKHUK, CyAeOHbI MpUCTaB-UCMONTHUTENb
BnpaBe MoCTaBWUTb Mepes CyOOM, PacCMOTPEBLUMM AeNOo, WUnu nepen CyaoM Mo MecTy UCMofHeHus cyaebHoro
NMOCTaHOBIEHUST BOMPOC 00 OTCPOYKE MMM O pacCpodKe WCMOSNHEeHUsa, o6 M3MeHeHuMM crnocoba M nopsiaka
UCNONHEHNs1, a Tarke o060 WHOEeKCaUuMM TMPUCYXKAEHHbIX [OEHEXHbIX CyMM. Takue 3asiBNieHusl CTOPOH W
npeacTaesneHe cyaebHoro npucrTaBa-nCnoNIHUTENSA pacCcMaTpPUBAOTCS B NOpsiAKe, NpeaycMoTpeHHoMm cT. 203 u
208 ykasaHHOro kogekca.

CornacHo 4. 1 c1. 203 ITIK P® cya, paccMOTpeBLUUIA Aeno, Mo 3asBreHUsM Nuy, y4acTBYIOLWMX B aene,
cyaebHoro npuctaBa-ucnonHMTens nubo WCXoAss M3 UMYLLECTBEHHOIO MOJIOXKEHUS CTOPOH WM OpYrux
06CTOATENBLCTB BNpaBe OTCPOYUTL UIIN PACCPOYUTL UCMOSTHEHME pPEeLLEeHUst cyaa, M3MEHUTb Cnocod 1 Nopsgok ero
NCMOMHEHUS.

AHanoruyHble nonoxeHusi cogepxatcsa B 4. 1 cT. 37 PepepanbHoro 3akoHa ot 2 oktabpsi 2007 r. N 229-03
"O6 MCMOMHMTENBHOM  MPOM3BOACTBE", nMpefyCcMaTpuBalLWEn, YTO B3biCKaTemnb, [OOIDKHUK, CyAeOHbIN
NPUCTaB-UCTIONHUTEND BMnpaBe o0OpaTUTbCSl C 3asiBIEHWEM O MpPedoCTaBfieHUM OTCPOYKM WM PacCpPOYKu
UcnornHeHns cyaebHoro akTa, akta ApYyroro opraHa unu SOJPKHOCTHOMO nvua, a Takke o6 nameHeHum cnocoba u
nopsiagka ero WCMOSIHEHMSI B CyAd, OPYroW opraH Wnu K OOSMKHOCTHOMY nuuly, BblAABLUMM MCMOSHUTENbHbIN
OOKYMEHT.

3asBneHMe 06 OTCpPOYKe UMM paccpoyvke WCMONMHEHUs pelleHus cyda paccmaTpuBaeTcs B cyaeGHOM
3acefaHuu. Jlvua, yyacTBylollMe B gerne, U3BeLalTcs O BpeMeHU U MmecTe cyaebHoro sacefaHusl, ooHaKo WX
HesiBKa He ABMAETCA NpensaTCTBMEM K PAaCCMOTPEHUIO U paspeLleHunio NocTaBneHHoro nepen cyioM Bornpoca (4. 2
cT. 203 ITIK PO).

Ha onpepgeneHue cyaa o6 oTCpoYke nnm 0 paccpoyke UCNONHEHUs pelleHns cyaa, o6 nameHeHun cnocoba u
nopsika ero MCNonHeHns MoxXeT BbITb nogaHa YacTHas xanoba (4. 3 cT. 203 [TIK P®).

B onpepenenun cyga OOMKHbI ObITb yKasaHbl B TOM 4YMCrie MOTUBLI, MO KOTOPbIM CYAd MpULLEN K CBOMM
BbIBOJAM, U CCbIfika Ha 3aKOHbI, KOTOPbIMU cyf pykoBoacTBoBanca (n. 5 4. 1 ¢t. 225 MK PO).

Kak pasbsicHeHo B n. 25 noctaHoBneHus NneHyma BepxosHoro Cyaa Poccuinckon ®egepaunn ot 17 HOAGps
2015 r. N 50 "O npumeHeHun cygamum 3akoHoa4aTeNbCTBa NPU pacCMOTPEHNN HEKOTOPbLIX BOMPOCOB, BO3HUKAOLLNX
B XOO€ WCMOJIHUTENbHOMO MNPOM3BOACTBA", MO CMbICMy nofnoxeHun ct. 37 3akoHa 06 WCMONMHUTENBHOM
npouseoactee, cT. 434 ITIK P®, c1. 358 KAC P® u cT1. 324 AlNK P® ocHoBaHusaMU Onsi NpefoCTaBNeHNs OTCPOYKU
WUNN PacCcpPOYKN NUCMOSTHEHNSI UCMIONHUTENBHOMO OKYMEHTa MOTYT SIBNATLCA HEYCTPaHMMbIE Ha MOMEHT obpaLleHus
B cya oOctoATenbcTBa, MNPEnATCTBYIOLWME WCMOMHEHU  OOIDKHUKOM — UCMOMHWUTENBHOIO  [AOKYMEHTa B
YCTaHOBMEHHbIN CPOK. Bonpoc 0 Hannunm TakMx OCHOBAHWIA pellaeTcsi CYOOM B KaXAOM KOHKPETHOM cryvae C
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Yy4eTOM BCEX MMELUMX 3HadYeHne (DaKTUYEeCKUX OBCTOSITENLCTB, K KOTOPbIM, B YACTHOCTM, MOTYT OTHOCUTbCS
TSDKENOEe UMYLLECTBEHHOE TMOJNIOKEHWE [OMKHMKA, MNPUYMHBI, CYLUECTBEHHO 3aTpyAHSOLME UCMOSNHEHUE,
BO3MOXHOCTb UCMOSTHEHUSI PELUEeHNs cyaa Mo UCTEYEHMU Cpoka OTCPOuYKM. [pu npesocTaBneHMn OTCPOYKU UM
paccpoykM cyaaMm Heobxoaumo obecneunmBatb H6anaHc NMpaB M 3aKOHHbLIX UHTEPECOB B3biCKaTENen M LOSMKHUKOB
Takum 06pas3om, 4ToObl TakOW MOPSAOK MCMOMHEHUS PeELUeHWs cyaa oTBeyan TpeboBaHMsSIM CrnpaBeasIMBOCTH,
COpPa3MePHOCTM U He 3aTparvMBan CyllecTBa rapaHTUPOBAHHLIX MpPaB WU, YYacTBYHOLMX B MCMNOMHUTENbHOM
Npou3BoACTBE, B TOM YUcrie npaBa B3biCKaTesst Ha WUCMOMHEeHWe cyaebHOro akta B pa3yMHbI cpok (absaupl
nepBblin, BTOpOM W TpeTunm n. 25 Ha3BaHHOro noctaHoBneHus [neHyma BepxosHoro Cypa Poccunckon
depnepauyun).

Mcxopsa 13 pasbsiCHEHWUN, coaepxalwmxca B ab3aue TpeTbeM n. 23 noctaHoBnenus MNMneHyma BepxoBHoro
Cyna Poccuiickon ®egepaumm ot 26 uioHa 2008 r. N 13 "O npumeHeHun Hopm [paxkgaHcKoro npoueccyanbHoro
kogekca Poccuiickon degepaumm npu pacCMOTPEHMM U paspelleHun gen B cyde NepBOr MHCTaHuuun", npu
paccMOTPEHUN 3asBMEHUN NuL, ydacTBYWOWMX B Aene, cyaebHoro npuctaBa-ucnonHutenss o6 OTcpoyvke wunm
paccpoyKe WCMOSNHEHUS pEeLIeHUss cyga C y4eToM HeobOXOOUMOCTU CBOEBPEMEHHOIO WM MOMHOMO MCMOSTHEHUS
pelleHnsa cygy B KaXaom criydyae cnegyeTt TwaTenbHO OUeHMBaTb [AOKa3aTeNnbCTBa, MpPeACTaBfeHHble B
obocHoBaHMe npocbbbl 00 OTCpo4vke (paccpoyke), M MaTepuanbl MCMOMHUTENBHOrO MNPOU3BOACTBA, €CMu
NCNONHUTENBHbIN JOKYMEHT Obln NpeabsBneH K MCMOSTHEHUIO.

Cyn oueHuBaeT JokasaTenbCTBa MO CBOEMY BHYTPEHHEMY YOeXOeHW, OCHOBaHHOMY Ha BCECTOPOHHEM,
NOfTHOM, OGBEKTUBHOM M HEMOCPEACTBEHHOM MCCNEAOBaHNM NMeOLKNXCA B gene gokasaTtenscts (4. 1 cT. 67 ITIK
P®).

Cya oueHuBaeT OTHOCMMOCTb, AOMYCTUMOCTb, AOCTOBEPHOCTL KaXdoro AokasaTenbCcTBa B OTAENbHOCTH, a
TakKke AOCTAaTOYHOCTb M B3aMMHYIO CBSA3b A0Ka3aTeNbCTB B MX COBOKYNHOCTM (4. 3 cT. 67 TIK P®).

Kak cnegyet 13 nonoxeHun 4. 4 ct. 67 MK P®, pesynbTaTthl OLEHKN JoKa3aTeNbCTB ¢y 06513aH oTpasnTb B
cynebHOM akTe, B KOTOPOM MPUBOAATCSA MOTUBBI, MO KOTOPbLIM OOHW AOKa3aTenbCTBa NPUHATbLI B KAYECTBE CPEACTB
060CHOBaHWs BbIBOAOB CyAa, ApYrve gokasaTenbcTBa OTBEPrHYTHI CYAOM, a Takke OCHOBaHMWS, MO KOTOPbIM O4HUM
JoKasaTenbCTBaM OTAAHO NpeanoyvTeHne nepea Apyrumu.

N3 npuBedeHHbIX HOPMATMBHBLIX TMOMOXEHWA B WX CUCTEMHOW B3aMMOCBA3M, pasbscHeHui [neHyma
BepxosHoro Cyaa Poccuiickoit ®egepaummn no ux npyMeHeHWo criegyeT, YTo No 3asBMeHuo ML, Y4acTBYIOLWMNX B
fene, cyaeGHOro npucTaBa-ucronHUTENs cyd BrpaBe pellnTb BOMpoc 06 OTCPOYKe WCMOMHEHUA peLleHust npu
HanMuMM YCTaHOBMNEHHbIX 3aKOHOM OCHOBAHWA M WCXOAA W3 COBOKYMHOCTM NpeacTaBfieHHbIX CTOpPOHaMM
[oKasaTenbCTB C Y4eTOM TMPUHLMMIOB paBHOMPaBMA W COCTA3ATENbHOCTM CTOPOH, a Takke MnpuHUMNA
cnpaBeanuBOCTU cyaebHoro pasbupartensctea. OCHOBaHMEM St OTCPOYKU UMW PaCCPOYKM UCNOSTHEHUS PeLLeHns
ABNAIOTCA HEyCcTpaHMMble Ha MOMEHT obpalleHuss B cyd O06CTOSATENbCTBA, KOTOPble HOCAT WCKIOUMTENbHbIN
XapaKTep, CBUAETENbCTBYIOT O HEBO3MOXHOCTU WU KpanHel 3aTpyaHWUTENbHOCTU UCMOSIHEHUS pelueHust cyada. K
YMCNY YyKasaHHbIX OBCTOSTENbCTB MOTYT OblTb OTHECEHbl B TOM YWCHE TSPKENOEe WMMYLLECTBEHHOE TMONoXeHWe
OOJPKHUKA, MPUYMHBI, CYLLECTBEHHO 3aTPYAHSIIOWME UCMONHEHUE, BO3MOXHOCTb WCMOSTHEHWUS PELUeHUs cyda no
NCTEYEHNM cpoka oTcpodkn. Cyd Mpu pacCMOTPEHUM 3asiBMieHW nul, y4acTBYWOLWMX B Aerne, cyaeGHoro
npucTaBa-ncnonHUTENst 06 OTCPOYKE UIM PacCpoYKe WCMONHEHWS PELlEHNUs cyda B KaXOOM KOHKPETHOM criyyae
JOJKEH YCTaHOBUTbL Hamnuyne WUnmn oTCYTCTBUE TaKkux OGCTOSITENLCTB, NMPENATCTBYIOLMUX UCMOSNTHEHUIO OOMKHUKOM
NCMOSNHUTENbHOIO [OKYMEHTa B YCTaHOBMEHHbIN cpok. MNMpu aTom cyn o6si3aH OLEHWTb BCe MpencTaBrieHHble
OOIMKHUKOM [0BOAbl O HEOOXOAMMOCTUM OTCPOYKM WM PaCCPOYKU WCMOSIHEHUS PELUeHUst cyaa, BO3paKeHUst
B3blCKaTeNst OTHOCUTENbHO 3TOM OTCPOYKUN UMM PACCPOYKM MO CBOEMY BHYTPEHHEMY YOEXAEHWI0, OCHOBAHHOMY Ha
BCECTOPOHHEM, MOSTHOM, OGBHEKTUBHOM W HEMoCcpeacTBEHHOM WX UCCNedoBaHUW, U UCYeprbiBaloWwmum obpasom
MOTMBMPOBATbL CBOM BbIBOAbI MO JAHHOMY BOMPOCY B ONpeAeneHmmn cyaa.

Takum o6pa3om, BOMPOC O NPEeAOCTaBMEHUM OTCPOYKM WM PaCcCPOYKM UCMOSIHEHUSI pelleHus cyaa
paspellaeTcs CydoM He MpOM3BOMbHO, a C y4eToM HeobxoaumocTu obecnedyeHns GanaHca npaB U 3aKOHHbIX
MHTEpecoB B3bIiCKaTeNnel W [OOMMKHUKOB, COOMIOAEHWUS rapaHTUPOBaHHbIX MNpaB WL, Y4acTBYKOLWMX B
NCMONHUTENBbHOM NPON3BOACTBE, TPebOBaHMI CnpaBeaAnvMBOCTU U COPa3MEPHOCTM.

Cynoom nepBoii MHCTaHUUM MpU paccMoTpeHun 3asBreHust L. o npegocTaBneHUM OTCPOYUKM UCMOSTHEHUS
pelleHnss cyaa ykasaHHble TpeGoBaHWsS HOPM MpPOLIeCCYyanlbHOro MpaBa He BbIMOSHEHbI, Pa3bACHEHUS MO WX
NpYMeHeHWo, coaepXKallumecs B NpuBeOeHHbIX Bbllle nocTaHoBneHusix MNneHyma BepxosHoro Cyaa Poccuiickol
depnepaumnu, He yYTeHbI.
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B HapyweHue nonoxeHun ct. 67 MK P® cyn nepBoi MHCTaHLUMKM HE UCCredoBan M He Aan Hagnexallen
oueHkn posogaMm L. ¥ npeactaBneHHbIM €0 goKasaTenbCTBaM B MNOATBEPXKAEHME HanMuuMs y Hee
NCKIIOYNTENBHBIX 06CTOATENBCTB, 3aTPYAHSIOLLMX UCTMIONTHEHNE peLleHns cyaa.

Tak, L., obpaTuBLIMCE B Cyf C 3asiBNEHMEM O NPEAOCTaBEHMN OTCPOYKU UCMOSTHEHMS pelleHust cyga ot 6
anpens 2015 r., ccbinanack Ha TO, YTO B HACTOsILLLEE BPEMS Y HEE OTCYTCTBYET BO3MOXHOCTb MCMOSHUTL peLleHne
cyna, nockonbky ¢ 30 aBrycta 2014 r. oHa coctouT B Bpake, 5 nioHa 2015 r. y Hee poamnack Ooub, B CBSI3M C YEM
OHa He paboTaeT, Haxo4uTCca B OTMNYCKe Mo yxody 3a pebeHKOM W, KpOMe 3TOro, BHOBb MpPebbiBaeT B COCTOSHMM
6epeMeHHOCTN, HUKAKOro 4oxo4a M UMYLLECTBa HE UMEET, HECET pacxodbl N0 COAEPXKaHMWIO XUIMOro NOMELLEHMS,
3aHMMaEMOro UX CEMbEI Ha YCMOBUSAX AOroBopa Harma.

B maTepuanax pena wumelTca npeacTtaBneHHble L. B kadecTBe [o0Ka3aTenbCTB, MNOATBEPXKOAMOLLNX
Ha3BaHHble 0O6CTOATENBLCTBA, KONUM CBMAETENBLCTB O 3aknoyeHun 6paka n o poxaeHum pebeHka, cnpaBka opraHa
coumnansHon 3awmTbl oT 24 noHa 2016 r. o Tom, 4yto L. nonyyaet exemecsyHoe nocobue no yxony 3a pebeHkom B
pa3svepe 2908 py6. 62 kon. B Mecsl, crnpaBka M3 ropoackon NMOMUKNUHWUKK OT 22 utoHsa 2016 r., BelgaHHasa L. o
TOM, YTO OHa Haxogunacb nog HabnwaeHWeM B YKa3aHHOM YYpeXOeHUW 34paBOOXPaHeHUs C AMarHo3om
"GepemeHHoCTb 7 - 8 Hegenb". Kpome Toro, L. npeacraBneH B Aeno OOroBop Hamma 3aHMMaeMOro ee CeMben
Xunoro nomewleHnss ot 9 anpens 2016 r., a Tawkke crnpaBka opraHusauuu, BblgaHHas 23 uioHsa 2016 r. u
cofepXalas cBefeHuns 0 TOM, YTO ee cynpyr paboTaeT B AaHHOW OpraHv3auun onepaTtopoM aBTOMAaTUYECKUX U
nonyaBTOMaTU4YeCKUX JINHWIA, CTAHKOB MU YCTAHOBOK, pa3Mep ero 3apaboTHow nnatbl 3a man 2016 roga coctasun
24 982 py6. 78 kon.

Kak ycmatprBaeTcs M3 NpOTOKONOB CyAebHbIX 3acefaHuin cyqoB NEepBOW M anennsiyMoHHOW UHCTaHUURA, B
HapyweHue TpeboBaHun cT. 59, 60, 67 ITIK P® pokasatenbctea, koTopble LU. npeacraBuna B 06OCHOBaHue
npocbObl 06 OTCpOYKE MCMOMHEHUS peLlUeHus cyaa, CygamMu He UCCMedoBanvCb U OLEHKM C TOYKM 3PEHMsT MX
OTHOCMMOCTH, OOMYCTUMOCTM U AOCTAaTOYHOCTU B UX B3aMMOCBSI3M M COBOKYMHOCTU He nonyumnu. Cyaamu Takke
He ObinnM ucTpeboBaHbl WM WccnegoBaHbl MaTepuanbsl MCMOMHUTENBHOMO MNPOM3BOACTBA, BO3DYXXOEHHOrO B
OTHOLLEHMN JormKHMKa L.

CypnebHble mHCTaHumMW, genasi BbiBO4 00 OTCYTCTBMM OOKa3aTeNnbCTB, NoaTBepXAawwmx Hanuuve y L.
NCKNMIYUTETbHbIX 060T09|TeJ'IbCTB, 3aTpygHARWMX Ona Hee WUCNoJiHeHue pelleHna cyga B yCTaHOBJ'IeHHbIVI
3aKOHOM CPOK, (PaKTUYECKN HE PACCMOTPENN BOMPOC O HANMYMMN TaKUX UCKIIOUUTENBbHBIX 0BCTOATENBCTB C Y4ETOM
BCEX KOHKPETHbIX 06CTOATENbCTB AAHHOMO Aena M He MOTMBMPOBANM MCYepnbiBaloWmMM 06pa3om CBOW BbIBOS B
obxanyembix cyaebHbIX MOCTAHOBNEHUSIX.

He ocHoBaHbl Ha UMelOLLIMXCA B AeNe AokasaTenbCcTBax U HOpMax npasa npuBedeHHble B 060CHOBaHWe
yKasaHHOro Bbllle BbiBOAA A0BOAbl Cyda anennsuMOHHON MHCTaHUMKM O TOM, YTo GepemeHHocTb L., Hanuuve y
Hee Ha WXONBEHNM HecoBepLLEHHONETHero pebeHka 1 HaxoxaeHve ee B OTNYycke Mo yXoay 3a pebeHKoM He MoryT
OblTb OTHECEHblI K UCKMOYUTENbHLIM OBCTOATENbCTBAM, 3aTPYOHSAIOWMUM WCTIONHEHVEe pelleHus cyda, Tak Kak
HegocTaTo4yHocTh y L. OeHexHbIX cpedcTB AN UCMoNHeHWs cyaeGHoro akta cama no cebe He sBnseTcs
6e3yCcrnoBHbLIM OCHOBaHMEM ANs NPeaocTaBneHns OTCPOYKU UCTIONHEHUS CyaeGHOro peLleHms.

Cyn anennsuMoHHOW WHCTaHUUKW, COCNaBLUMCbL B OMpedeneHvM Ha uMmelollmMeca B MaTepuanax gena
cBefeHus o nonydeHuu cynpyrom L. 3apabotHoin nnatbl 3a man 2016 roga B pasmepe 24 982 py6. 78 kon., He
nccnegoBan BONpoc Kak o goxofde cynpyra L., Tak 1 0 Hanmumm y Hee camom kakoro-nMbo aoxona, He Aan OLeHKU
akTy nonydeHus L. exemecayHoro nocobusa no yxony 3a pebeHkom B pasmepe 2908 py6. 62 kon., kKoTopoe
ncxoass M3 nonoxeHun n. 12 4. 1 cr. 101 PepepanbHOro 3akoHa OT 2 okTsabps 2007 r. N 229-&3 "O6
NCNONHUTENBHOM nponsBoacTee” u cratb 3 ®PepepanbHoro 3akoHa oT 19 maa 1995 r. N 81-¢3 "O
rocyaapCTBEHHbIX NOcCobusax rpaxgaHam, UMerLnm geTen" He OTHOCUTCS K BuAam OOXOAOB, HA KOTOPble MOXET
ObITb 06paLleHO B3biICKaHWE MO UCTIONHUTENBHbLIM LOKYMEHTaM.

Kpome ToOro, cya anennsuuMOHHOM WHCTaHUUKW, Kak M Cyd NEepBOW WHCTaHUUW, He Yy4ven, 4YTo COornacHo
KoHctutyummn Poccuiickon ®epepauun B Poccuiickon depgepaunn obecneynBaeTcs rocyaapcTBeHHas nogaepxka
CeMbW, MaTepuHCTBa, OTLOBCTBA M OEeTCTBa, MHBaNWAOB, MOXUNbIX rpaXgaH, pa3suMBaeTca CUCTEMa CoumanbHbIX
cnyx6, ycTaHaBnNMBalOTCHA rOCyAapCTBEHHbIE NMEHCUW, NOCOBUS U MHble rapaHTMu couunanbHoW 3awmTbl (CT. 7);
MaTepuHCTBO M OETCTBO, CEMbSl Haxo4ATCA NoA 3awmTon rocygapctea (4. 1 cT. 38); rapaHTMpyeTca npaBo Ha
3ab0Ty 0 geTsaAx u mx BocnuTaHue (4. 2 cT. 38); NnpaBo Ha coumanbHoe obecneyeHne Mo BO3pacTy, B cryyae
6onesHn, UHBaNMAHOCTU, MOTEPW KOPMUINbLA, ANS BOCNUTaAHWSA AeTeN U B UHbIX Cry4asXx, yCTaHOBIIEHHbIX 3aKOHOM
(4.1 cT. 39).
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B cBA3n ¢ 9Tum Npu oueHKe ykasaHHbIX L. 06cToATEeNbCTB, 3aTpYAHSAOLWMX UCTIONHEHWE etlo cyaebHOoro akTa,
CcyaeOHbIM MHCTaHUMSIM Hagnexano UCXOANUTb U3 HeoOXoAMMOCTK cobnogeHns GanaHca MHTEPECcOoB B3bIiCKaTeNs 1
OOMMKHMKA KaK Y4YaCTHMKOB MWCMOSIHUTENbHOMO MPOM3BOACTBA C YYETOM rapaHTUpPOBaHHbIX KoHCTUTyUMen
Poccuiickon ®eaepaumm npae L. Ha maTeprHCTBO, Ha 3a60Ty O OETAX U UX BOCMUTaAHUE, HAa COXPaHEHWE YCIOBUNA,
obecneynBaroLLMX BbIMOJSIHEHME €10 coLManbHbIX (OYHKUNIA, CBA3aHHbBIX C MAaTEPUHCTBOM 1 AeTcTBOM. Cygam Takke
cnefoBano NPUHATbL BO BHUMaHue, YTO MOCKONbKY B cuny 4. 3 cT. 17 KoHcTutyumm Poccuinckon ®epepaunn
ocylecTBrneHre npaB 1 cBobo YernoBeka U rpaxxgaHuHa He AOMKHO HapylwaTth npaBa u ¢cBoboabl Apyrux nuu, To
3aluTa npaB U 3aKOHHbIX MHTEPECOB Y4aCTHMKOB UCMOMHUTENBHONO NPOU3BOACTBA AOMMKHA ObiTb COpasMepHOWN,
TO eCcTb Mpu 3awmTe npasB B3bickaTens (B OaHHOM Cry4vae HpuaMYecKoro nuua) He [AOMKHbl HapyllaTbest
KOHCTUTYLIMOHHbIE MNpaBa rpaxaaHWHa-0IDKHUKA, YTO He Obino ydTeHO cygamu NepBOoM M anennsuyMoHHON
WHCTaHLNA.

I'IpM Takux obCTOATENbCTBAX BLIBOA Cy,EI,EGHbIX WHCTaHuun o6 oTkase LU. B npenoctaB/ieHNN OTCPOYKU
NCnonHeHna peweHna cyaa ot 6 anpensa 2015 r. B cBSi3n C OTCYTCTBMEM UCKITIOYUTESIbHbIX 0obCTOATENBLCTB,
NpenATCTBYOLWNX WUCMOJIHEHUKO OOJKHUKOM WCNOJNMTHUTESNTbHOIo [AOKYyMEHTa B YCTaHOBﬂeHHbIVI CpPOK, Cy,u,e6Ha9|
Konnerna npusHana HenpaBoOMeEpPHbIM.

Onpepenenue N 77-KM7-21
CYOEBHAS! KONMEMs N0 9KOHOMUYECKUM CMOPAM

npaKTVIKa npuMeHeHusa 3akoHoAaTenbCcTBa O GaHKpoTCTBe

12. Hannuve y nuua TpebGoBaHUs O BO3MelleHUM cyaebHbIX pacxodoB NPefocTaBrisieT emy NpaBo Ha
obpalleHne B apOUTpakHbIi cya C 3asBfeHeM O NPU3HaAHUM OOMKHMKA 6aHKPOTOM.

C. obpatmnacbk B apbuTpaHbI Cyf, C 3asiBIIEHMEM O MpU3HaHUM ObLLIEeCTBA HECOCTOSATENbHBLIM (BaHKPOTOM).
C. ykasbiBana, 4Yto ee TpeboBaHUsi OCHOBaHbI Ha BCTYMMBLUMX B 3aKOHHYH CUny cygebHbIX akTax, CornacHo
KOTOpbIM 06LlecTBO 06513aHO BbiNAaTUTb C. CyMMbl FOCYAapCTBEHHOM MOLLMUHBI, BO3HarpaxxaeHue apouTpaxHoro
ynpaBnsioLLero no geny o 6aHKpOTCTBE, a Takke UHble cyaebHble pacxoabl.

OnpegeneHveM cyga nepBOM WMHCTaHUWMW, OCTaBfeHHbIM 6e3 M3MeHeHMs1 MOCTaHOBMEHUAMU cyaa
anennauMoHHOW MHCTaHUMM U apbuTpaxHoro cyga okpyra, TpebosaHume C. npmsaHaHO HeOOOCHOBaHHbIM, BO
BBEEHUN npoueaypbl HAbMAeHMS B OTHOLLEHUW OOSPKHUKA OTKa3aHo, MPOM3BOACTBO MO Aeny npekpalleHo.
Cyabl cocnanucb Ha nonoxeHus cT. 3, 6, 7, n. 3 cT. 48 u cT. 59 3akoHa 0 GaHKPOTCTBE U ykaszanu, 4To TpeboBaHusA
C nogoGHOM MNpaBOBOW MPMPOOON He MNPeAoCTaBnsAT MnpaBa Ha BO30yXAeHWe gena O HeCOCTOATENbHOCTU
opraHm3aumm, NoCKOIbKY NPsIMO HE MOUMEHOBaHbI B CT. 4 3akoHa 0 BaHKpoTCTBe.

CynebHasa konneruns BepxosHoro Cyaa Poccunckon ®enepaunm oTMeHUna HasBaHHble cyaebHble akTbl U
Hanpasuna gerno Ha HOBOE PacCMOTPEHME B CyA NEPBOW MHCTAHLMK NO CReAYHLWNM OCHOBaHMSM.

Cratba 4 3akoHa 0 GaHKpOTCTBE nNpennofiaraeT BO3MOXHOCTb BO30OYXOeHUs gena o OGaHKpoTcTBe Ha
OCHOBaHMK NOGLIX AEHEXHbIX 00513aTeNbCTB UMW 00si3aTeNbHbIX NnaTtexei. Tak, NPUMEHUTENbHO K OEHEXHbIM
obsi3aTenbcTBamM B ab3aue BTOPOM YKa3aHHOrO MyHKTa 3akoHodaTerneMm ynoTpeGrieHo croBocoyeTaHue "B TOM
yncne", YTo cBMOeTeNbCTBYET 00 OTKPLITOCTU MEPEYHsl Takux 06A3aTenbCTB B LENSX NPUHATUS UX BO BHUMaHWeE
Ans ydeTa dpopMarnbHbIX Npu3HakoB 6aHKpoTCTBa.

Mpn 3aTOM M3 OTKPLITOro NepeyHs AeHexXHbIX 00A3aTenbCTB M 00s3aTenbHbIX NnaTtexen 3akoHodaTernem
npegycMmoTpeHbl uckmodeHus. ObsasaTenbcTBa, Ha KOTOpble PacnpOCTPAHAKTCA Ha3BaHHbIE WCKMYEHUs, He
NpegocTaBnsalT npaBa Ha MHMLMKUPOBaHWE npoueaypbl 6aHKpoTCTBAa. HasBaHHbIN CNMCOK UCKMIOYEHWI SABMSETCH
3aKPbITbIM.

Ecnn 0653aTenbCTBO HE OTHOCUTCS K 3TOMY CMWCKY, OHO YYMTbIBAE€TCS NpW OnpenenieHny Hanuyms
Npu3HakoB GaHKPOTCTBA AOIMKHMKA.

Mo cBoen I'IpaBOBOIZ npupoae 065s13aTENbCTBO NO BbINNaTte Cy,El,e6HbIX pacxonoB ABIAETCA 0065s3aTENLCTBOM
O BO3MeLlleHnn y6bITKOB He3aBMCMMO OT TOro, BO3HUKIIO OHO B MatepuanbHbIX WM npoueccyaribHbIX
NpaBOOTHOLLUEHUAX. HOCKOJ'Ibe Takne y6bITKl/I COCTaBnAT peaanblﬁ yu.l,ep6 nmua, B NOJib3y KOTOPOro OHU
B3bICKaHbl, a He YynyLweHHY Bblrogy, Cyﬂ,GGHble pacxoabl He nNoMmMeHoBaHbl B CIUCKE ncknoveHnn n. 2 cT. 4
3akoHa o 6aHKpOTCTBe, M COOTBETCTBYHOLLEE EHEXHOE 0b6a3aTenbCcTBO npegocTtaBndeT npaBo Ha MHULUNpoOBaHne
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npouenypbl HECOCTOSTENBHOCTH.
Onpepenenne N 307-0C17-14888

13. Mo ob6lieMy npaBuny NpoAaXka HaxoAsALIerocs U He HaxoAsALLerocs B 3arnore UMyLLEcTBa [OOMMKHUKA
eOWHbLIM NOTOM AoMNYCTMMa TONBKO C COrmnacusl 3arnoroBbIX KPeAMTOPOB.

BonbLUMHCTBOM ronocoB Ha cobpaHuu KpeguTopoB AOMMKHWKA OblNvM NPUHATHI pelleHus 06 ogobpeHun
pe3ynbTaTtoB MPOBEAEHHOW OLEHKM PbIHOYHOW CTOMMOCTU MMYLLECTBa [OJDKHUKA, a Takke o6 yTBepxaeHuu
lMonoxeHns o Nopsigke M yCnoBUSX NPOBeAEHMS TOProB Mo npodaxe umyllecTBa AOMMKHUKa (ganee - [NonoxeHue
0 Npogaxe), B KOTOPOM 3a/10roBOE MMYLLECTBO ObINO NPEeAnoXeHo K NpoAaXKe BMECTE C HE3aroroBbIM.

Monaras, 4YTo NpPUHATBIE peLleHns cobpaHua KpeauTopoB He OTBeYalT TpeboBaHMAM 3aKOoHa M HapyLuakoT
npaBa KpeamuTOpOB, HECKOMNbKO KPeaMTopoB obpaTurnoch B apbuTpaxkHbl cyg C 3asBAEHUSAMU O NPU3HAHUU KX
HeaeNncTBUTENbHbIMM.

OnpegeneHnem cyga MepBOM  WMHCTaAHUMM  3asiBNeHHble  TpeboBaHus  ygoBneTtBopeHbl.  Cya
pPYyKOBOACTBOBarcsi nonoxeHmsamu ct. 12, 15 n 131 3akoHa 0 6aHKPOTCTBE C YYETOM Pa3bACHEHWIN, U3NOXEHHbIX B
n. 9 noctaHoBneHus lNneHyma Beicwero ApbutpaxHoro Cyaa Poccunckon ®enepauum ot 23 miona 2009 r. N 58
"O HeKOoTOopbIX BOMPOCax, CBA3aHHbIX C YyOOBMNeTBOpeHWeM TpeboBaHWIi 3anorogepxartens npu GaHkpoTCcTBe
3anorogatensa" (ganee - noctaHosneHve N 58), n ncxogmn m3 Toro, YTO B COCTaBe MMYLLECTBA, MOANEXALLEro
npoaaxe, HaxoguTCA 3anoroBoe MMYLLECTBO KOHKPETHbIX 3alioroBbliX KpeguMTopoB, B OTHOLLUEHMM [aHHOMo
nUmyLLecTBa cobpaHune KpeauMTopoB He BrpaBe NpMHMMaTh pPeLleHne O NOPSIAKE U YCIOBUSAX ero Npoaaxu.

[MocTaHoBNeHWeM cyaa anennsuuoHHOW MHCTaHUMKM onpefeneHue cyaa nepBov MHCTaHLMUM OTMEHEHO, B
yOOBMNETBOPEHUN 3asiBNIEHU oTkasaHo. 1o MHeHuo cyaa, 3akOHOM He MpefycMOTPEeHO, YTO npojaxa npegmMeta
3anora B cocTaBe eJWHOro nota BMeCTe C He3anoroBblM MMYLLECTBOM BO3MOXHa WCKMOUYUTENBHO C COrfacus
3anoroBbIX KpeguTopoB. Peannsauus umyllecTea eguHbIM NIOTOM MO3BOSUT NOMYyYMTb Hambornee BbICOKYH LiEHY U
MaKCMMarnbHO YLOOBNETBOPUTL TPeboBaHMSA KPeauTOpOB, MOCKONbKY 3arioroBOE WM HEe3anoroBoe WMYLLECTBO
B3aMMOCBSI3aHbl M NpeacTaBnsAloT cobon OencTBYHOLWMA NMPOU3BOACTBEHHbIN KOMMnekc. Kpome Toro, npogaxa
€QVHbIM JIOTOM NO3BONMUT M3bexaTb HEeODOOCHOBaHHOrO YBEMMYEHMS pPacxodoB MO MPOBEAEHMIO Mpouenyp
GaHKpoTCTBRA.

CynebHas «konnerus BepxoBHoro Cygma Poccunckon ®egepauum OTMEHWNa MOCTaHOBMEHUSA cyda
anennsiLMoHHON MHCTaHUUN U OCTaBuWIa B CUME pPeLLEHNE cyaa NePBON MHCTaAHLMM NO CReAYOLWMM OCHOBAHUSIM.

B ycrnoBusix, korga B 3anor nepefaHa vyactb VMYLLIECTBEHHOIO KOMMJieKca AOMKHMKa (KOHKYPCHOWM Macchl), a
Apyrasi ero YacTb cBobogHa OT 3armora, C y4eToM TOro hakTopa, YTO paHee B XO3SMCTBEHHOW AesTeNnbHOCTU
MCMOMb30BaHNe BCEW COBOKYMHOCTM WMMyLLecTBa Oblfio MOAYMHEHO OfHOW oblwielr uenu, B pamkax gena o
GaHKPOTCTBE MeXAy 3arioroBbIMM U HE3aroroBbIMU KpeautTopamn MOryT BO3HUKATb OOBLEKTMBHLIE MPOTUBOPEYMS]
OTHOCUTENbHO BbIPAbOTKM CTpaTeruy Mo MoBoay OnpeferneHuss fanbHeilwein cyabbbl UMyLlecTBa, a MMEHHO
npogasaTtb N UMYLLLECTBO AOMKHMKA N0 OTAENbHOCTU NGO eanHbIM NoToM. [Moao6Hble KOHMNMKTEI HEOGX0AMMO
paspellaTb McXoOs W3 Lenei 3aKkoHoAaTenbHOro peryrnvpoBaHua Npoueaypbl KOHKYPCHOTO MNpPOuM3BOACTBA -
HanGornee NOMHOro copasMepHoOro yaoBneTBopeHus TpeboBaHM KpeaUTOPOB C Y4ETOM MPUHLMMIOB o4YepedHOCTH
1 NPOMOPLMOHANBHOCTH, a Takke 0coBOro NPaBoBOro craTyca 3aforoBoro kpeauTopa.

CornacHo crnoxuBLuencst cyaebHON npakTyuke npogaxa 3anoXeHHOro MMyLLiecTBa B COCTaBe €A4MHOro foTa
BMECTE C UMYLLECTBOM HE3anoXeHHbIM BO3MOXHAa TOSIbKO C COrflacusl 3anoroBoro KpeauTtopa M TOMbKO npwu
yCNoBUK BblAeneHns (YCTaHOBNEHMS nopsaka BblAENEeHWs, B TOM yucre B oTyeTe 00 OLeHKe MMyLlecTBa) A0Mu
3anoroBoro KpeguTopa B cocTaBe noryvyeHHom Bbipyyku (n. 4 ¢T. 18.1, n. 4 c1. 138 3akoHa o GaHkpoTcTBeE, NN. 9 1
14 noctaHoBneHusa N 58, noctaHoBneHue lNpe3nguyma Beicluero ApbutpaxHoro Cyaa Poccuinckon ®epepavmm ot
30 mona 2013 r. N 14016/10, onpegenenne BepxosHoro Cyaa Poccunckon ®egepauun ot 22 oktabpsa 2014 r. N
306-3C14-60). OTcTynneHve oT Ha3BaHHOro nogxoda (MpeodoneHue oTkasa 3aroroBoro kpegutopa) 4onycTUMo
TOMbKO B WCKIIOYUTENbHbIX Cly4yasix Npu sIBHO HegobpOoCOBECTHOM YKIOHEHMWU 3arorogepxatens oT [auu
cornacusi Ha npofaxy umylLlecTBa B COCTaBe eaMHOro noTa (B 4YaCTHOCTM, Korga ONs Hero siBHO HaMHOro
BbIfOAHEE NpoAaTb MMYLIECTBO €AMHbIM JIOTOM, HO OH MO KakUM-NMBO WMHbIM MpUYMHAM, He CBA3aHHbIM C
9KOHOMMYECKOMN LeNnecoobpasHOCTbio, He cornawaeTcsi ¢ NogoOHbIMU YCITOBUAMM, MPUYMHAS TEM CaMbiM Bpen
OCTanbHbIM KpeamuTopam), Y4YUTbiBas TEXHUYECKYHD HEBO3MOXHOCTb OCTaBMIEHMS 3arIOXEHHOro MMyLLecTBa B
cocTaBe eauMHOro noTa 3a cobol B crnyvyae nNpusHaHWs MOBTOPHbIX TOproB HecoctosBwumMucs. OpHako
NPUMEHUTENBHO K paccMaTpuBaemMomy obocobrneHHomy crnopy nogobHas Heaob6pOCOBECTHOCTbL 3anoroBbiX

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:

https://acato.ru/media/SLA/Judicial/Obzor _Sud Praktiki VSRF 2018.03.28-2018 1.pdf CrpaHuua 28 us 94



http://www.acato.ru/
https://acato.ru/media/SLA/Judicial/Obzor_Sud_Praktiki_VSRF_2018.03.28-2018_1.pdf

Cemunapul no rwopuduveckum gonpocam KKX:
a Ha I D PAa3bACHEeHUs AKMYATbHBIX NPABOBLIX BONPOCOS
LEEHTP AMCTAHLMOHHOTO OBYYEHKA 8_800_700_60_58 www.acato.ru

KpeanMTopoB Cy4amMu He yCTaHOBIEHA.
Onpepenenune N 305-3C16-10852 (3)

14. PeweHne obuiero COGpaHVIFI KpeanTopoB O 3aMelleHnn akTuBoB OOJTKHUKA B Cltydae, Korga peanun3auua
3TUX OOBLEKTOB Kak MMEHLMX coumanbHoe 3HayeHne BO3MOXHa TONbKO B COOTBETCTBUM CO CreumanbHbIMU
NONOXEHNSIMN 3aKOHOAATENbCTBA, ABMNSAETCA HEeAENCTBUTENbHbLIM.

B pamkax gena o HecocTosiTeNbHOCTU (6aHKPOTCTBE) MYHULMMANIbHOTO YHUTapHOrO NpeanpuaTus (aanee -
npeanpusitue, OOMMKHMK) 0OLECTBO o00paTunock B apOUTPaXHbIA Cyd C  3asiBIeHWEM O MpPU3HaHuu
HeOeNCTBUTENbHBIMU peLleHunid obLlero cobpaHusi KpeaUTOpPOB AOMMKHMKA O 3aMeLLEeHUN aKTUBOB JOIMKHUKA MyTeM
co3gaHusi Ha 6ase ero uMMyllecTBa akuUWOHepHoro obuiecTtBa U 06 yTBEPXKAEHMW MfaHa OCYLEeCTBMEHMUS
npoueaypbl 3aMeLLEHNsS aKTUBOB.

OnpeneneHneM cyda nNepBOV WHCTaHUMKM, OCTaBneHHbIM 6e3 W3MeHeHUsi MOoCTaHOBNEHMEM cyda
anennsuMOHHON MHCTaHUMW, B YOOBNETBOPEHUN 3asiBNEHUs oTkaszaHo. Cyabl MCXogounu v3 TOro, YTO mnpopaxa
aKuuMi co3gaHHoro Ha 6ase MMyLecTBa NPeanpUaTUS akLMOHEpHOro obLlecTBa AoMmkHa ob6ecneynTb NocTynneHne
OEHEXHbIX CpeacTB B KOHKYPCHYIO Maccy; NpoJaxka akLuiA SKOHOMUYECcKM onpasgaHa. Kpome Toro, cydbl Counu,
4YTO AoKasaTesnbCTBa, NOATBEPXKAALIME HAPYLUEHNE OCNapuUBaeMbIMU PELLUEHUSIMU NPaB U 3aKOHHbLIX UHTEPECOB
obLiecTBa, OHO He mnpeacTaBurio. Takke OOLLECTBO, MO MHEHW CYAOB, He MNOATBEPAUIIO BO3MOXHOCTb
HacTynneHns HebnaronpusATHLIX NOCNeACTBUI B pe3ynbTaTe UCMNONHEHNS OCNapyBaeMbIX PELLEHWIA.

CynebHasa konnerus BepxoBHoro Cyaa Poccuiickon depepaumm oTMeHWNa Ha3BaHHble CyAebHble akTbl U
npusHana He4enCcTBUTENbHLIMU peLleHns obLero cobpaHms KpeanuTopoB No Crieayow MM OCHOBaHUAM.

Mo obwemy npaBuny B cooTBeTcTBUM C M. 1 cT. 141 3akoHa 0 OaHKPOTCTBE Ha OCHOBaHUWN peLUEeHUs
cobpaHua KpeauTopoB B XOAE KOHKYPCHOrO MpPOM3BOACTBA MOXET ObiTb MPOBEAEHO 3aMelleHne aKTUBOB
OormkHMKka. OgHako B OTHOLUEHUWM cOoLManbHO 3HaYMMbIX OOBEKTOB 3akoHoAaTenb MpeaycMOTpen crneunarnbHbIn
nopsigok Mx peanusauun. ATOT Nopsigok obecnevvBaeT Hagnexawun 6anaHc Mexgy MHTepecaMy KOHKYPCHbIX
KpeanMTopoB, MPETEHOYLWMX Ha YAOBMNETBOPEHWE TpeboBaHMIA 3a CYET OOJDKHUKA, U NYONMUYHbIM MHTEPECOM B
COXpaHEHUUN LEereBOoro HasHavyeHusi JaHHbIXx obbekToB. Tak, n. 4 cT. 132 3akoHa 0 6aHKPOTCTBE YCTAHOBIEHbI
0COBEHHOCTM MpPOAaXM coumanbHO 3HaAYMMbIX O0OBbEKTOB. VX peanusaumsa oCyLecTBNSETCA NyTeM NPOBEAEHMS
ToproB B bopMe KOHKypca. Ha nokynaTenem Ttakux OOBLEKTOB Bo3naratoTcs 00s13aHHOCTM MO obecneveHuto
Hagnexallero CoAepXaHusi NPUMOOPETEHHOro MMyLLEeCTBa WM MO €ro WUCMOSIb30BaHUIO COrMacHoO LierieBoMy
HasHayeHuo. [lpu 3amelleHMM aKTMBOB COOTBETCTBYHOLUME OOSI3aHHOCTU He BO3naratTCsd HM Ha BHOBb
obpasoBaHHble akLMOHEPHble 00LLecTBa, HX Ha NokynaTtenen akuun AaHHbIX 0BLLeCTB.

Takum obpasom, npoBefeHVEe MNpouUedypbl 3aMeLieHUs] aKTMBOB B OTHOLLUEHMM COLManbHO 3HauyMMbIX
00bEeKTOB, MO CyTW, HanpaBrneHo Ha 06xoa 3akoHoAaTeNbHbIX OrpaHUYEHUI, YCTAHOBMNEHHbIX B OTHOLUEHUM 3TUX
00BEKTOB Npu CMeHe ux cobCTBEHHUKA BereacTeBmne 6aHkpoTcTBa. Takon 06xon 3akoHa Hegonyctum (n. 1 ¢T. 10 TK
POD).

CounanbHo 3HauMMble OObEKTbI, BOMPEKU BbiBOAAM CYAOB, MOIMMU OblTb peanusoBaHbl UCKMIOYUTENBHO
nyTeM UX NPoaaxu Ha Toprax B popMe KoHKypca.

Onpegenenne N 301-3C17-14863

npaKTVIKa NnpuMeHeHusA 3eMeribHOro 3akoHogartesnbCcTBa

15. Ecnu npu oTyyXKaeHMn noMeweHMA B 30aHMM  HEeBO3MOXEH BblAesT 3eMeNibHOro y4vacTka,
pPacrnofioXeHHOro nop  AaHHbIMM - MOMELLEHUSMW, 3EeMenbHbIA  y4acTOK MocTynaeT B OOWy OONeBYHO
cobCTBEHHOCTL MpojaBLa WM nokynatens. [NpaBo COBCTBEHHOCTM Ha AOM B NpaBe Ha 3eMesbHbI y4acToK
BO3HMKAET Yy NokynaTtensa nomeLleH1 B CUNY 3aKkoHa C MOMEHTa rocyapCTBEHHOW pernctpauun nepexona Kk Hemy
npaBa COOCTBEHHOCTM Ha NOMELLEHNS B 34aHUN.

OOwecTBo 4dABnsieTcsi COOCTBEHHMKOM 3emenbHoro yyactka. Komnanvua B 2002 rogy npuobpena no
OOroBopam Kynnu-npofaxu y obLiecTBa HEXUIblE NOMELLIEHUS B 30aHWUMW, PACMNONOXEHHOM Ha JAHHOM 3€MEeSTbHOM
yyacTke. B goroBope nepegaBaemMoe MOKynaTemnt HEeOBWKMMOCTU MPaBO Ha 3eMI0 He OnpeferieHo, CTOPOHbI
cornacoBsanu, 4YTO YCMOBWS  3€eMIIENnofib30BaHNs  ONpedensitoTcd B COOTBETCTBMM € OEWCTBYHOLLUM
3akoHogaTenbcTBOoM Poccuinickon denepaumm; npasa Ha 3eMesibHbIN y4acToK perynupytoTcs cT. 552 TK PO un 35
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3K P®.

O6buectBo O6paTMJ'|OCb B ap6MTpa)KHbIIZ cyq C UCKOM K KOMNaHMM O B3blICKaHUM HEeOCHOBaTes1bHOIro
oboralleHus B Buae c6epe>|<eH|/|9| apeHﬂHOﬁ nnartbl 3a NONib3oOBaHWE 3eMeJibHbIM YH4aCTKOM no npuHaanexawmmm
KOMNaHnM noMelleHnAamMmm B 3JaHnn.

PeweHnem cyaa nepBon WHCTaHUMN UCKOBbIE Tpe6OBaHVIFI yOOBJ1IETBOPEHDI.

lMocTaHoBNEeHWeM cyda anennsumoHHOM WHCTaHUUW pelleHue cyda NepBOWM WUHCTaHUMW OTMEHEHO, B
yOOBMNETBOPEHUN NCKOBLIX TpeboBaHMI OTKa3aHo.

Ap6I/ITpa)KHbIl7I Cyd OKpyra nocrtaHoBJfieHMEM OTMEeHWUIT NMoCTaHOBJIEHUE Cyna anennsauMoOHHOM UHCTaHUUKN n
OCTaBwuI1 B cuie pelwieHne cyna nepBon MHCTaHUUN.

CynebHasa konnerna BepxosHoro Cypa Poccuickon ®epepauumn OTMEHMNa pelleHne cyaa nepsBou
WHCTaHUMM W MNOCTaHOBMEHME apbuTpaxHOro cyga okpyra M oCTaBuna B Cune MNOCTaHOBfeHME cyaa
anennauMoHHOW MHCTaHLUMM NO CReayloLWmMM OCHOBaHMUSM.

o npuHaTtua depepanbHoro 3akoHa oT 26 uioHA 2007 r. N 118-®3 "O BHeceHUM W3MEHEHUIA B
3akoHogaTtesibHble akTbl Poccuiickon Pepepauum B 4acTu NPUBEAEHUSI MX B COOTBETCTBUE C 3eMEfbHbIM
Kogekcom Poccuiickon degepauun” nonoxeHunamm ct. 273 n 552 'K P gonyckanacb BO3MOXHOCTb yKasaHusl B
OOroBope Ha TOo, YTO MokynaTeno OydeT npuHaanexaTb MHOEe NpaBO Ha COOTBETCTBYHLLYH 4acCTb 3€MENbHOro
yyacTka - He npaBo cobctBeHHocTM. OgHako AaHHasi BO3MOXHOCTb OOIbkHa Obina ObiTb NpsIMO Bbipa)keHa B
Jorosope.

B cuny ct. 273, 552 TK P®, nogn. 5n. 1 ¢t. 1, n. 1 c1. 35 3K P® 1 ycrnosuin JoroBopoB Kynnu-npogaxwu,
HeCMOTps Ha TO, YTO 3eMENbHbIA Y4acTOK M NPOAAHHbIE UCTLOM MOMELLEHUS SBNSAMMCH CaMOCTOSITENbHBIMU
ob6bekTamMmy rpaxaaHCcKkux npaB, Ha MOMEHT NPOAaXy OHW MpUHAANexanu OAHOMY Nnuuy M B OAHHOM criyyae B
obopoTe yyacTBOBanu coBMecTHO. CnegoBaTernbHO, MPUMEHEHUIO MOANEXWUT obllee NpaBwWo O TOM, 4YTO K
noKynaTesnto 3eMerbHbIA y4acTOK NEPEXOANT Ha TOM e NpaBe, YTO U Y NpoAasLa.

Mpun atom B cuny n. 2 c1. 552 K P® 1 yuntbiBas, 4TO MHOE HE NMpegyCcMOTPEHO 3aKOHOM M OOroBOpamMu
Npo4aXun HeOBWKUMOCTW, YCTAHOBIIEHHas B HUX LieHa NMOMeLLeHWI B 34aHWy BKIOYana LeHy nepegaBaemoro C
3TMM HEABWKUMbIM MMYLLIECTBOM NpaBa CO6CTBEHHOCTM Ha COOTBETCTBYIOLLYIO OO0 B NpaBe COOCTBEHHOCTH Ha
3eMerbHbIN Yy4acTOK.

Cyn okpyra, OTMeHsI NOCTaHOBIEHME cyaa anennsauMoHHON UHCTaHUUN U OCTaBNsAst B CUIe peLleHne cyaa
NnepBOW MHCTaAHLUMW, UCXOOUN U3 TOro, YTO MO CMOPHbLIM JOrOBOpPaM Kyniv-NpoAaXu NokynaTesno nepegaBarnucb
HeXuWrble NOMEeLLEHUs, TO eCTb YacTb 3[aHNs, a He OTAENbHO CTosILLee 34aHre, 1 NocynTarn, 4YTo, Mo CMbICIy noan.
1 n. 4 ct. 35 3K PP, B Takom criyyae npu oT4YYKAEHUN YacTu 30aHus He TpebyeTcsl OAHOBPEMEHHOIO OTYYXXAEHUS
3eMesbHOro y4acTka, 3aHAToro 3gaHnemM. BosmoxxHOCTb nepexoda k npuobpeTtaTento yacTu 3gaHvs 4ONW B npase
COOGCTBEHHOCTM Ha 3€eMefbHbIl Y4acTOK YyKa3aHHbIM MYHKTOM B pedakuuny, OEeNCTBOBaBLUEN Ha MOMEHT
3aKMYeHMs JOrOBOPOB KYNNN-Npoaaxu, He npegycMaTpvBanacs.

CynebHasa konnerus cuynmtaeT, YTO Cy[d OKpyra HernpaBWuibHO MPUMEHUIT K CMOPHbIM NPAaBOOTHOLLUEHUSM
Ha3BaHHYO HOPMY, KOTOpasa He MOXeT ObiTb MCTONKOBaHa B KaYeCTBE UCKMIOYEHUS U3 NPUHLMNA eQUHCTBA CYabObI
3eMenbHOro yvyactka U pacrnonoXeHHOro Ha Hem obbekTa HEeABMXKMMOrO MMYLLECTBA, MOCKOMbKY 3TUM MYHKTOM
yperynupoBaHbl MWHble Cry4yam - BO3HUKHOBEHUS MpaBa COOCTBEHHOCTW Ha OTAENbHbIA CaMOCTOATEMNbHBIN
3eMesbHbIV Y4acTOK y NOKynaTensi 1 NpekpalleHnss COOTBETCTBYHOLLEro npaea y npogasua. Npu atom B cnyyasx,
KOrfa 4yacTb 34aHuUsi MOXET ObITb BblAeNeHa BMECTE C YacTbio 3eMENBbHOro y4acTka U BblAeNeHHas 4YacTb yyacTka
CT@HOBUTCS CaMOCTOSTENbHBIM OOBEKTOM rpaXkAaHCKUX NpaBs, TakMe obbekTbl noanexaT npogake COBMECTHO.
Ecnu xe npu oTYyXOEHUW MOMELLEHUA B 30aHUWM BblAEN 3€MENbHOMO y4acTka, BIIEKYLMW CO3daHMe HOBOTO
0ob0beKkTa rpaxgaHCKkux npaB, OCYLWECTBUTb HeEmMb3s, COBMECTHO C MOMELLEHVUSIMA B 30aHUN WHAUBMAYANbHO
onpeerneHHbli 3eMenbHbIN Y4acToK NpofaH ObiTb HE MOXET B CBSI3U C HEBO3MOXHOCTbIO ero obpa3oBaHus, 1 B
Takux cnyydasx B cuny n. 4 ct. 244 TK PO 3emMenbHbIA y4acToOK NOCTynaeT B obLuyt0 JoneByld COOCTBEHHOCTb
npogasua u nokynatens. lNpaBo COOCTBEHHOCTM Ha [OMN0 B MpaBe Ha 3€MefbHbI Yy4acTOK BO3HUKaAET Yy
nokynaTens MOMELLEHUN B CWUIly 3aKOHa C MOMEHTa FOCygapCTBEHHOW perucTpauun nepexoga K Hemy npasa
cobCcTBEHHOCTM Ha nomMelleHns B 3gaHum (cT. 131, 0. 2 cT. 223, n. 4 cT. 244 TK PO).

B cBssn ¢ an06peTeHMeM KoMnaHven gonu B npaese Ha 3eMerbHbIN y4acCTOK OHa obsi3aHa ynnavmesaTtb
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3eMerbHbI Hamor. B crnyvae ecnu nocne BO3HWMKHOBEHMSI AONEBON COOCTBEHHOCTW 3eMeribHbIA Hamnor Obin
MOSHOCTBIO ynnayeH o0l ecTBOM, OHO BripaBe TpeboBaTb BO3MELLEHMS PAcXOAOB Ha ynnaTy 3eMeribHOro Harora
no npaBuiiaMm O HeOCHoBaTenbHOM oboraiieHun. MNockonbKy B pamkax AaHHOro Aeria Takon UCK 3asiBNeH He Obin,
MCK O B3bICKAHUN HEOCHOBATENbHO COEepeXeHHbIX CPEeACTB B pa3Mepe apeHAHOW nnaTtbl YOOBMETBOPEHWIO He
nognexan.

Onpepgenenne N 307-3C17-5707

16. MpaxxgaHe nnu opuguydeckne nuua, ABNSILMecs apeHgaTopaMum 3eMenbHOro yvyacTka, HaxogsaLwerocs B
ny6nunyHon cobCTBEHHOCTU, UMEIOT MPaBO Ha 3aKMYeHMe HOBOro AOroBopa apeHbl Takoro 3eMeribHOro yyactka
B yKasaHHbIX N. 3 cT. 39.6 3K P® cnyyasax TOMbKO Npy Hanuynm B COBOKYMHOCTW YCNOBUN, coaepalumxcs B n. 4
OaHHOW CcTaTbMu.

B 2007 rogy pacnopspkeHnem YMorHOMOYEHHOTO oOpraHa MyHuuunansHoro obpasoBaHus (ganee -
[AenapTaMeHT) HEKOMMEepPYeCKOMY NapTHEPCTBY CPOKOM Ha Tpu rofa NpefoCcTaBreH B apeHAy 3eMerbHbIN y4acTok
Ans  CTPOUTENbCTBA  MHOrONpPOgUIIbHONO  CMOPTUBHO-O340POBUTENBHOINO  KOMMnekca. [lenapTraMeHToMm u
HEeKOMMepYEeCK/M MapTHEPCTBOM 3aKMoYeH COOTBETCTBYHOLMNIA A0roBop apeHasl cpokom Ao 2010 roaa.

B 2013 rogy cTOpOHbI NpoannMnn Cpok AencTeusa gorosopa Ao 26 noHa 2016 .

Mo ycrnoBuam goroBopa apeHaaTop MMEET NMpaBo 3aKiynTb MO NCTEYEHUN CpoKa JOroBOpa HOBbIV AOrOBOP
Ha CorfnacoBaHHbIX CTOPOHaMM YCNOBUAX WUNU NpoaNnUTb CPOK apeHAbl ydacTka Ha MpeXHUX YycnoBuax no
MMCbMEHHOMY 3asiBNEHUIo, NepefaHHOMYy apeHgodaTtento He No3gHee Yem 3a Tpu Mecsua A0 UCTeYeHus cpoka
HacTosiLLero [JOroBopa, 3a WCKIYEHUEM cryyYaeB, NPedyCMOTPEHHbIX 3eMerlbHbIM  3aKOHOA4ATENbCTBOM
Poccuiickon ®egepauun.

Co ccbifkor Ha To, YTO genaptaMeHT OTKa3all HEKOMMep4YeCKOMY NMapTHEePCTBY B 3aKnK4YeHUn Oorosopa Ha
HOBbIV CpOK, nocnenHee 06paTI/IﬂOCb B ap6V|Tpa)KHbIIZ cya C 3adaBneHnmem O nNnpu3HaHUn LOaHHOro OTKasa
HEe3aKOHHbIM.

PelleHvem cyga nepBOM WHCTaAHUMKM, OCTaBREHHbIM 06e3 UW3MeHEeHUst TMOCTaHOBMNEHUsSMU cyda
anennsuUMOHHON MWHCTaHUMM W apOuTpaXKHOro cyda oKpyra, 3asiBrieHMe HEeKOMMEPYECKoro napTHepcTBa
yOOBNETBOPEHO, Ha AenapTamMeHT BO3NoXeHa 06A3aHHOCTb HanpaBWUTb HEKOMMEPYECKOMY NapTHEPCTBY MPOEKT
Joroeopa apeHabl B TedeHue 10 OHel co OHA NPUHATMS pelleHust cyda. Cydbl UCXOOMMU M3 TOro, YTO
HEeKOMMEePYECKUM MapTHEPCTBOM MPOBEAEHbl 3HauuUTeNbHble MOArOTOBUTENbHbIE PaboThl, a Takke AeNcTBUs,
HanpaBrieHHble Ha OCBOEHWEe CMOPHOro 3eMEeSbHOro y4acTka, OHO He MOTMO YNOXWUTbCSA B CPOK, YCTAHOBMEHHbIN
[OrOBOPOM, B TOM YMCIIE MO HE3aBUCALLMM OT HEFO MPUYMHaM.

CynebHas konnerus BepxoBHoro Cyana Poccuiickon depepaumm oTMEHWUNa Ha3BaHHblE CyAeOHble akTbl U
OTKasana B y4OBNeTBOPEHUN 3asiBMEHNs MO Cneaytow M OCHOBaHUSIM.

CornacHo n. 1 c1. 39.6 3K P® foroBop apeHAbl 3eMernbHOro yyacTka, HaxogsLwerocs B rocyaapcTBeHHON
NN MyHUUMNansHoN cObCTBEHHOCTK, 3aKmoYaeTcs Ha Toprax, MPoOBOAMMbBIX B (POpMe ayKUMOHa, 3a UCKINIOYEHNEM
crnyyaeB, NPpeAyCMOTPEHHbIX M. 2 AaHHOW cTaTbW.

B cootBetctBMM € n. 15 cT. 39.8 3K PP apeHgaTop 3eMenbHOro yyacTtka, HaxoOsiLerocs B rocyaapCTBEHHOMN
UNM MyHUUMNanbHOW COOGCTBEHHOCTW, HE MMEET MPEeuMYLLECTBEHHOrO NpaBa Ha 3akf4YeHue Ha HOBbIA CPOK
AOroBopa apeHAbl Takoro 3eMenbHOro y4actka 6e3 npoBegeHuns Topros.

Cny4am, nNpu KOTOPbIX AONYyCKAETCs 3aKMYeHne HOBOro JOroBopa apeHabl, ycTaHoBneHbl n. 3 cT. 39.6 3K
P®, a ycnosus peanuaawmu Takoro npaea - n. 4 JaHHOW CTaTbMm.

Hekommepuyeckomy napTHEPCTBY 3eMerbHbIA y4acTok Obin npegoctasneH 6e3 npoBeaeHMs TOpros, NO3TOMY
B cuny noan. 1 n. 3 ct. 39.6 3K P® 3aaButens MMeeT nNpaBO Ha 3akrYeHWe HOBOro OroBopa apeHabl 6e3
NpoBeAeHUs TOProB MPU HaNM4YnM B COBOKYMHOCTU YCIOBUI, NepedmcneHHblx B M. 4 cT. 39.6 3K P®.

[Ons 3aknoyeHMs C HEKOMMEPYECKOW oOpraHusauuven p[orosopa apeHabl 06e3 npoBefeHusi TOpProB
OTCYTCTBOBArio YcnoBsue, ycTaHoBreHHoe nogan. 4 n. 4 ct. 39.6 3K P®, nockonbky Ha MOMEHT MPUHATUS
ocnapvBaeMoro oTkasa, a Takke Ha MOMEHT BblIHECEHUS OcnapyBaeMbiX CyAeOHbIX akTOB, HE MMENOCb OCHOBAaHWN,
npegycmoTpeHHbix nogn. 1 - 30 n. 2 c1. 39.6 3K PP, 4yto He ocnapuBanocb HEKOMMEPYECKNM NMapTHEPCTBOM B
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X0[e pacCcMOTPEHUS Cnopa, 1 B OT3bIBE Ha KacCaunoHHY xanoby. O6bekToB He3aBEPLLEHHOIO CTPOMTENLCTBA Ha
CMOPHOM 3eMeSIbHOM y4acTKe, AalluxX NpaBO Ha 3ako4YeHue OoroBopa apeHAbl ©6e3 TOproB OQHOKPATHO ANs
3aBEpPLUEHUSA UX CTPOUTENBCTBA COOCTBEHHMKAM OOBHEKTOB HE3aBEPLUEHHOrO CTPOUTENbCTBA, Takke He MMenoch
(mogn. 10 n. 2 cT. 39.6 3K PO, n. 21 cT1. 3 ®epnepanbHoro 3akoHa oT 25 oktabpsa 2001 r. N 137-03 "O BBegeHun B
aencteme 3emenbHoro kogekca Poccuiickon ®epepauun®).

Ccbinka cygoB Ha HeobxoAuMMOCTb  OLeHMBaTb [OENCTBUSI CTOPOH kak O0OpOCOBECTHble  Mnu
HegobpocoBecTHble C Lenbto npumeHeHusa n. 1 ¢1. 10 'K P® k cnopHbiM NpaBOOTHOLLEHUSAM NpU pacCMOTPEHUN
OAHHOro [iena He OCHOBaHa Ha HOpMax 3eMeNnbHOro 3akoHOAaTeNbCTBa U (hakTUYECKM BBOAUT AOMOMHUTENbHbIN
KpuTepun Ons  npeaocTaBlneHMsl 3eMenbHOro yyactka 6e3  npoBedeHMs TOProB  B3aMeH  YCIOBUWA,
npeaycMoTpeHHbIX noan. 4 n. 4, nogn. 1 - 30 n. 2 cT. 39.6 3K PO.

lMpaBoBas no3uuus, copmynupoBaHHas B onpeaeneHun BepxosHoro Cyna Poccuiickon depepaumm ot 8
despanga 2017 r. N 304-5C16-6168, He nognexana NPUMEHEHUIO K CMOPHbIM MPaBOOTHOLUEHUSIM, MOCKOSbKY
OCHOBaHa Ha WHbIX (pakTnyeckux obctosTenbcTtBax. OOWUN CpPOK apeHabl HEKOMMEPYECKMM MNapTHEPCTBOM
CMOPHOro 3eMernbHOro y4acTka Ha MOMEHT pacCMOTpeHus aena cyaamu coctasun 6onee aeBsatu net; cyaebHble
CMopbl N0 BOMPOCY O BblAaye paspeLleHnst Ha CTPOMTENbCTBO BO3HMKIM MO UcTedeHun Gonee BOCbMM NeT CO OHSA
NpeaocTaBneHns 3eMeribHOro yvactka B apeHAay, a MnepBoHayanbHOEe paspelleHne Ha CTPOMTENbCTBO
HeKOMMepYeCcKoe NapTHEPCTBO MOSY4YUIIO MO UCTEYEHMM NSATU NET C AaTbl 3aKMNYEHMs JoroBopa.

Onpegenexne N 304-KIM17-9125

17. Ecnn nuuo npuobpeno B COOCTBEHHOCTb 3[4aHWE, PacrorioKEHHOE Ha 3EeMEeSIbHOM Y4acTKe,
npeaocTaBneHHOM NpoAaBLly Ha npaBe MOCTOsIHHOro (6eccpodHoro) nonb3oBaHuA, U He nepeodopmuno o 1
nonsa 2012 r. gaHHOe NpaBo Ha NpaBO COGCTBEHHOCTW UMK NPaBO apeHAbl, OHO 00s13aHO NNaTUTh 3a akTn4eckoe
nonb3oBaHWe 3eMeslbHbIM Yy4acTKOM B pasMepe apeHAHOW nraTbl Ha OCHOBaHUMM HOPMAaTUBHbLIX MPaBOBbIX aKTOB
cybbekTa Poccuiickon ®epepauuu.

B 2009 rogy npegnpuvHuMaTens npuobpen y obuiecTBa agMWHUCTPATMBHOE 34aHWe, PacnonoXeHHOoe Ha
3eMeNlbHOMY y4acTke, NpaBo rocy4apCTBEHHON COBCTBEHHOCTM Ha KOTOPOE He pa3rpaHu4eHo, NpPeaoCTaBIEHHOM
npogasBLy Ha OCHOBAHMW MOCTAHOBMEHMS aAMUMHUCTPAUMM MyHUUMnanbHoro obpasoBaHus B 1998 rogy B
noctosiHHoe (6eccpovHoe) nonb3oBaHue. NpaBo cOBCTBEHHOCTU NpeanpUHUMATENS Ha 34aHUe 3aperncTpMpoBaHo
B 2013 rogy.

Hun obLiecTBO, HM NpeanpuUHMMaTENb C 3asiBNieHMeM O nepeodopmieHnr npaBa NocTosiHHOro (6eccpoYHOro)
Nnonb30BaHWUs Ha MNpaBO COOGCTBEHHOCTWM MNW apeHdbl B OTHOLUEHMU YKa3aHHOIO 3eMESIbHOro yyacTka B CPOK,
yCTaHOBMEHHbIN N. 2 cT. 3 ®eaepanbHoro 3akoHa ot 25 oktsabpsa 2001 r. N 137-®3 "O BBegeHuu B AencTteue
3emenbHoro koaekca Poccunckon ®epepauun” (nanee - 3akoH N 137-03), He obpaltanuce.

C 3asBneHmMem O NpeaocTaBEHUMM y4YacTKa, 3aHATOro 34aHUeM U HeoOXOAMMbIM AFiS ero UCMONb30BaHus,
npeanpuHuMaTernb obpaTuncs B yNOMHOMOYEHHbIA opraH Tonbko B 2015 rogy.

Mo 3akno4YeHHOMY C YNOSTHOMOYEHHbBIM OpraHoOM MYyHULIMMNAanbHOro 06pa3oBaHnst 4OroBOPY Kynnn-npoaaxu B
2016 rogy npegnpuHuMmatens npuobpen y4acTok B COBCTBEHHOCTb 3a nnaTy.

Cchbinasicb Ha To, 4YTo npegnpuHnmartens B nepmog ¢ 2013 no 2016 rog He nnaTtun 3a Nofib30BaHWE CMOPHbLIM
3eMeslbHbIM Y4acTKOM, Ha KOTOPOM pacrofyioKeHO MpuHagfnexawee eMy Ha npaBe COOCTBEHHOCTM 3aHuve,
KomuteT 3emenbHbIX OTHOLLEHWIA 0OpaTumncst B apOUTpaXkHbIN Cyd C UCKOM O B3bICKaHUMWU MfaThbl 3a pakTudeckoe
nonb3oBaHWe 3eMerbHbIM Y4acTKOM, pacCyYMTaHHOW B pa3mMepe apeHAHOMW nnaTbl Ha OCHOBaHUM HOPMAaTWBHbIX
npaBoBbIX aKTOB cyObekTa Poccuinckon degepaumn.

Cyq nepBovi MHCTaHUMW yooBneTeopun TpeboeaHns Komuteta B NofiHOM ob6beme.

Cyn anennsuMOHHOW WMHCTaHUUW M3MEHMN peLleHWe cyda MNepBOM WMHCTaHUMW M B3biCKan C OTBeTYMKa
HeocHoBaTenbHOe oboralieHne - rogoBylo MnaTy 3a Mofb3oBaHWe CrOpHbIM 3eMerbHbIM Y4acTKOM B pa3mepe
OBYX TMpPOLEHTOB KagaCTpOBOM CTOMMOCTM YyyacTka. ApOUTpaxHbIi Cyd OKpyra corflacuncd C  Cygom
anennsaumMoHHON WHcTaHumu. Cyabl ucxogunu u3 Toro, 4TO Mpu npuobpeTeHur npeanpuHuMaTtenem 34aHus,
PacnonOXXEHHOro Ha CMOPHOM 3eMENbHOM YyyacTKe, K Hemy Ha ocHoBaHum n. 1 ¢T. 35 SK P® n n. 1 c1. 552 TK P®
nepewwsno uMeBLUeecs Yy npoAdaBua 34aHuWs MNpaBO MOCTOSHHOrO (6eccpovHOro) nonb30BaHUSA 3eMerlbHbIM
y4aCTKOM, 3aHATbIM 30aHVWEM; MOCKOMbKY npeanpuHumarens B cuny n. 2 c1. 3 3akoHa N 137-®3 6bin Bnpase
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nepeoopMnNTL yKasaHHOe MpaBO NyTeM 3akflloyYeHWsl [OoroBopa apeHdbl Wiv  Kynnu-npodaxku, Ha Hero
PacrnpoCTPaHSIOTCA MOJNIOKEHUA [OaHHOTO MNyHKTa 06 YCTaHOBMIEHWM TOAOBOV apeHAHOW nnaTbl B criyvae
nepeogopmsieHNs1 NpaBa NOCTOsIHHOTO (6eccpoyYHOro) Nonb3oBaHUA B npedenax ABYX MPOLEHTOB KadacTPOBOW
CTOMMOCTY 3eMEJIbHOrO y4yacTka.

CynebHasa «konnerus BepxoBHoro Cyama Poccunckon ®epepauum OTMeHMNa MOCTaHOBMNEHUS cyaa
anennauMoHHOW MHCTaHLUMKM U apbuTpaxHOro cyaa okpyra u octaBuna B CUne pellueHue cyaa nepBow MHCTaHLMK
no cnegyoLmM OCHOBaHUSIM.

CornacHo n. 2 c1. 3 3akoHa N 137-03 (B pegakumn, OeACTBOBABLUEN B CMOPHbLIA Nepuoa) ropugndeckme
nuua, 3a UCKNYeHneM ykasaHHbiX B N. 1 cT. 20 3K P® opmnanyeckux nuy, obssaHbl nepeodopMnTb MpaBo
NMOCTOSIHHOIO (6EeCCPOYHOr0) MOMb30BaHNSA 3EMENBbHBIMY y4acTKaMu Ha NpaBoO apeHAbl 3eMerbHbIX YYaCTKOB Win
npuobpectn 3emenbHble yyacTku B cobctBeHHocTb Ao 1 uona 2012 r. B pgencteyowen ¢ 1 mapta 2015 r.
pefakumm ykasaHHoro nyHkra cT. 3 3akoHa N 137-d3 3akpenneHo aHanornyHoe npasuno.

B n. 13 noctaHoBneHus lNneHyma Bbicwero ApbutpaxHoro Cyaa Poccuiickon ®egepaumm ot 24 mapta
2005 r. N 11 "O HekoTOpbIX BOMpoOcax, CBA3aHHbIX C MPUMEHEHMEM 3eMeNbHOro 3akoHoAaTenbCTBa" Takke
pasbsCHEHO, YTO, €CMNW HEABWXMMOCTb HAaXOAUTCS Ha 3eMeNbHOM ydacTke, NpuHagniexailemM npogasLy Ha npase
NocTosIHHOMO (6eccpoYHOro) Nonb3oBaHus, a nokynartento cornacHo ct. 20 3K PP (B pegakuumun, OeicTBOBaBLUEN
Ha MOMEHT NpuMobpeTEHNs NpeanpuHUMaTeneM 30aHNs1) 3EMENbHBIN Y4acTOK Ha TakoM MpaBe NPeaoCcTaBNsATLCH
He MOXeT, MOCMEedHUM KaK NULO, K KOTOPOMY MepeLusio npaBo MOCTOsIHHOro (6eccpoyvHoro) nosnib3oBaHus
3eMerbHbIM Y4aCcTKOM B CBSI3M C NMPUODPETEHNEM 34aHUs, CTPOEHUSI, COOPYXKEHUS, MOXET 0POpPMUTbL CBOE NPaBo
Ha 3eMerlbHbIN Yy4acTOK MyTEM 3aKIMOYEHUs] 4OroBopa apeHabl Unm npruobpecTtn ero B COGCTBEHHOCTb B MOpsiaKe,
npegycmoTpeHHoM n. 2 cT. 3 3akoHa N 137-93.

CornacHo cT1. 20 3K PO, geincteoBasLuen fo 1 mapta 2015 r., n c1. 39.9 3K PO, aeicTaytoLLeln B HacToslLLee
BpeMsl, B MOCTOsIHHOe (OeccpoyHOEe) Morb30BaHWE 3eMerbHble Y4acTKM NpPedoCTaBASIOTCA MCKNHYMTENBHO
opraHam rocyapCTBeHHOW BracTu M opraHam MeCTHOro CaMOyNpaBIieHNsi, FOCyAapCTBEHHLIM Y MYHULMUNAMbHbLIM
YYPEXOEHUSAM, KA3EHHbIM MPeanpuaTMAM, LEHTpaM WCTOPUMYECKOrO Hacreaus npesvaeHToB Poccuickon
depepauymu, NpekpaTUBLLNX UCMOMHEHNE CBOUX NMOJSTHOMOYMNA.

MpeanpuMHUMaTenb He OTHOCUTCS K NULLAM, KOTOPbIM 3EMENbHbBIE YYaCTKM MOTYT NPeoCTaBnATLCS Ha NpaBe
NOCTOSAHHOIO (6eccpoYHOro) Nonb30BaHWSs, yKasaHHOE NMpaBO He ObINO 3aperucTpupoBaHO, He ABMSIETCA paHee
BO3HUKLUMM, HE NPUOBPETEHO B NOPSIAKE YHUBEPCANBHOIO NPaBONPEEMCTBA, MOSTOMY NPaBOBLIM OCHOBAHWEM A1
B3bICKaHWA C NpeanpuHMMaTens Kak oakTM4eckoro nonb3oBaTens 3eMernbHoro yyactka asnstTtcs cT. 1102 K PO,
cT. 1 n 65 3K PO.

B cnyyae nepeocdopmnernsi B nopagke n. 2 cr. 3 3akoHa N 137-®3 npaBa NOCTOSHHOrO (6€CCPOYHOro)
Nonb30BaHWs 3eMeNbHbIMY y4acTKaMy Ha MpPaBo apeHabl 3eMeSIbHbIX Y4aCcTKOB rO40BOM pa3mep apeHOHoW nnaThl
yCTaHaBnvMBaeTCs B npegenax OByX MPOLEHTOB KagacTPOBOW CTOMMOCTM apeHAyeMblX 3eMeslbHbIX Y4aCTKOB.
YcTaHoBneHHas 4aHHbIM 3aKOHOM fbroTHas CTaBka apeHAHOW NnaTtbl pacnpoCTPaHSETCH UCKIMIOYNTENBHO Ha N,
KOTOpble COBepLUMM Heobxoaumble Opuandeckne AencTeBns NO NepeodOopMIIEHUIO NpUHaanexallero um npasa
NOCTOsIHHOro  (6eccpOoYHOro) nonb30BaHUA 3eMernbHbIM  Y4acTKOM Ha npaBo apeHabl. [lpu  oTcyTcTBUM
nepeodopmMneHns npaBa MOCTOSHHOrO (6ecCpoyHOro) nonb30BaHUA Ha  3eMefNbHbI  y4acToK, MpaBo
rocygapCcTBeHHOW COBCTBEHHOCTM Ha KOTOPbIA He pasrpaHu4eHo, nnarta 3a Nofb3oBaHWE TakMM yyacTkom Ao 1
mapTa 2015 r. nognexana onpegeneHunto no npasunam absaua natoro n. 10 ct. 3 3akoHa N 137-®3, ¢ 1 mapTa
2015 r. - no npaBunam, yctaHoBneHHbIM M. 3 cT. 39.7 3K P®.

Mockonbky HWM obwecTtBO [0 npoaaxu obbekta HeaBwxmMMocTM no pgorosopy B 2009 rogy, Hu
npeanpuvHMMaTernb nocne NnpuobpeTeHns 3Toro obbekTa He NCNONHUNN 0693aHHOCTb, MPELYCMOTPEHHYIO M. 2 CT. 3
3akoHa N 137-®3, n He obpaTunucb ao 1 nonga 2012 r. ¢ 3asBneHuaMu o nepeoopmMneHnn npasa NOCTOAHHOMO
(6eccpoyHoro) nonb3oBaHWsA 3eMernbHbIM y4acTKOM Ha NpaBoO apeHAbl, pa3Mmep nnaTbl 3a Nofb3oBaHWe y4acTKoM,
npaBoO rocyaapCTBEHHON COBCTBEHHOCTM Ha KOTOPbIN HE pasrpaHWYeHO, NOAMNEXUT ONpeaerieHNo Ha OCHOBaHUU
OelCTBOBaBLWNX B CMOPHbLIN Mepuod HOPMAaTMBHbLIX MPaBOBbIX akToB cybbekta Poccuiickon depepaunm 06
yCTaHOBMEHUN apeHaHON Nnathbl.

Onpepnenenne N 306-0C17-13791

18. Pasmep perynmpyeMOVl apeH,CI,HOIZ nnartbl 3a noJfib3oBaHWe 3eMeJlbHbIM Yy4aCTKOM, HaxoO4AwMMCA B
COOCTBEHHOCTU CY6beKTa Poccunckon Cbep,epau,mm M nCnonb3ywwmnmMca Ona 3Kkcnnyartauun 00BEKTOB CUCTEM
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3MNEKTPO-, ra3ocHabXxeHusi, 0O bEKTOB CUCTEM TEMSIOCHAGXEHUS, 0OBHEKTOB LIEHTPaNM30BaHHbLIX CUCTEM FOpsivero
BOAOCHAOXeHWsl, XONOAHOro BOAOCHAbXeHWst u (MnM) BOOOOTBEAEHMS hedepanbHOro, PerMoHasnbHOro unm
MECTHOro 3HadyeHus, ¢ 1 mapta 2015 r. He MOXeT npeBbilaTb pa3Mep apeHAHOW nnaTbl, YCTAHOBNEHHbLIN Ans
COOTBETCTBYIOLLMX 3EMENbHBLIX Y4aCTKOB, HaXoAsaLWmMXcs B pegepanbHo COOCTBEHHOCTH.

YnonHoMo4eHHbIN opraH cybbekta Poccunckon denepauunn (ganee - muHuctepctso) B 2005 rogy Ha cpok
0o 2030 roga no JoroBopy apeHAbl NpeaocTaBun ObLLEeCTBY KOMNIEKC 30aHUN, CTPOEHUA U APYIrNX TEXHUYECKMX
COOpPYXEHWI, COCTaBMSAOLNX €0UHYIO0 CUCTEMY OUUCTHBIX COOPY>KEHUN.

B 2007 rogy MuHWUCTEpCTBO (apeHaopaTtesib) U obWecTBO (apeHaaTtop) 3akouuny OOroBop apeHabl
3eMesIbHOro yyacTka, Ha KOTOPOM PAacMoSIOXKEH KOMIMIIEKC OYMCTHBIX COOpPYXeHMid, cpokom go 2030 roaa.

B cBA3u ¢ pacTopXeHuem [OoroBopa apeHObl OYUCTHbLIX COOPYXEHUW CyaebHbIM akTOM MO Apyromy aeny
MUHUCTEPCTBO U obwectBo 20 HoA6pa 2015 r. 3aknoumnu cornalleHve O pacTOpPXeHMM O0oroBopa apeHabl
3eMerbHOro yyacTka, B KOTOPOM yKasanu, YTo y4acTOK cuMTaeTca nepeaaHHbiM apeHaoaartento ¢ 9 oktsbps 2015
r.

MuHucTepcTBO 00paTMnoChk B apbuUTpaxHbIN Cyd C UCKOM K OOLLEeCTBY O B3bICKAHUW 3a00IDKEHHOCTU MO
apeHgHon nnate 3a nepuog ¢ 1 oktabpa 2015 r. no 8 oktabpst 2015 r., paccumMtaB OOMNr B COOTBETCTBUU C
HOpMaTUBHLIM akToM cybbekTa Poccuiickon Pegepaunm.

PeweHnem cyaa I'IepBOI7I WHCTaHUWKN, OCTaBfeHHbIM 6€e3 M3MEeHEeHUs MNOCTaHOBIEHUAMM cyoa
anennsauMoHHON MHCTaHUMK 1 ap6l/ITpa)KHOFO Cyaa oKpyra, UCKOBble TpeGOBaHMﬂ yOOBIETBOPEHDI.

CynebHas konnerus BepxoBHoro Cyaa Poccuickon depepaumm oTMeHWNa Ha3BaHHble CyAebHble akTbl U
Hanpasuna gerno Ha HOBOE PacCMOTPEHME B CyA NEPBOW MHCTAHLMK NO CAeAyLWNM OCHOBaHMWSM.

[oroBop apeHAabl 3aknto4YeH CTOpoHamu nocne BeBedeHus B gdenictBue 3K PO Ge3 npoBeneHUs TOProe B
OTHOLUEHMM 3eMENbHOro y4vacTka, Haxogdweroca B COOCTBEHHOCTU cyb6bekTa Poccuiickon Pepepaumm,
cnefoBaTenbHO, apeHaHasi nnarta no aToMy AOroBoOpYy SABMAAETCHA perynnpyemon.

MyHkTom 3 cT1. 39.7 3K PO, BCTynMBLWINM B 3aKOHHYK cuny ¢ 1 mapta 2015 r., npeaycMOTpeHo, YTO, ecrnu
nHoe He yctaHoBneHo 3K P® unu gpyrumm begepanbHbIMY 3aKOHaMK, MOPSA0K onpeaeneHns pasmepa apeHgHowm
nnatbl 3a 3eMerbHble Yy4YacTKM, Haxogdwmecs B rocygapCTBEHHOW WM MyHWUUMNanbHOW COGCTBEHHOCTU W
npegocTaBneHHble B apeHdy 6e3 ToproB, ycTtaHaBnuaetcsi: 1) lNpaButenbctBom Poccuickon depepauum B
OTHOLUEHMMN 3EMENbHbBIX Y4acTKOB, Haxoaswmxcs B degepanbHO COOCTBEHHOCTH; 2) OpraHoOM rocygapCTBEHHOM
Bnactu cybbekta Poccuiickon ®Pepepaumm B OTHOLEHWM 3eMESbHbLIX Y4aCTKOB, HAXOAALWMXCA B COGCTBEHHOCTU
cybbekta Poccuiickonn ®egepauun, U 3eMernbHbIX y4acTKOB, rocyAapcTBeHHasi COOCTBEHHOCTb Ha KOTOpble He
pasrpaHudeHa; 3) opraHoM MECTHOro CaMOynpaBrieHUs B OTHOLUEHWW 3eMefbHbIX Y4aCTKOB, HaxoOsALMXCS B
MyHULMNAanbLHOM COBCTBEHHOCTM.

MyHktom 4 cT1. 39.7 3K P® ycraHOBMNEHO, 4TO pa3Mep apeHaHOW nnaTbl 3a 3eMeflbHble y4acTKM,
HaxodsLmecss B rocygapCTBEHHOW UMM MyHULMNAnbHOW COBCTBEHHOCTM U MpedoCTaBMeHHble ANS pasMelleHus
00BEKTOB, NPeayCMOTPEHHbIX nogn. 2 cT. 49 3K PO, a Takke ons npoBeaeHust paboT, CBA3aHHbIX C MONIb30BaHNEM
Heapamu, He MOXeT MpeBblllaTb pasMmep apeHOHOW nnaTbl, PacCYNTaHHbIN ANsi COOTBETCTBYHOLUUX Lienen B
OTHOLLUEHMM  3eMenbHbIX  Y4acTKOB, Haxoaswuxca B  deaepanbHon cobctBeHHOCTM. K oOGbekTam,
npeaycMoTpeHHbiM nogn. 2 cT. 49 3K PO, oTHOocATCA 06bekTbl CUCTEM 3MNEKTPO-, ra3ocHabxeHusi, 0O6BbEKTbI
cucteMm  TennocHabxeHusi, OOBbEeKTbl LIeHTPanM30BaHHbIX CUCTEM TropsAYvero BOAOCHAGXEHUs, XOorogHOro
BoAOCHabxeHus n (unu) BogooTeeaeHns deaepansbHOro, perMoHanbHOro UM MecTHOro 3HavyeHus. HopmatueHbIM
MpaBOBbIM aKTOM, YyCTaHaBMNMBalLWMM pa3Mep apeHOHOW nnatbl 3a 3eMerbHble Y4acTku, Haxogdwuecsa B
degepanbHon cobcTBEHHOCTH, ABNAOTCA NMpaBuna onpegeneHus pasMepa apeHOHOW MnaThl, a Takke Mopsaka,
YCINOBU U CPOKOB BHECEHUS apeHOHOW nnaTel 3a 3emnu, Haxogsuwuecss B CoOCTBeHHOCTM Poccumnckon
degepaumm, yTBEpXKAEHHbIE NOCcTaHOBNeHUeM lNpasuTtensctBa Poccunckon degepaumm ot 16 urons 2009 r. N 582
(banee - MNMpaeuna N 582).

CornacHo n. 5 lMpaBun N 582 apeHaHas nnata paccynTbiBaeTCs B COOTBETCTBUM CO CTaBkaMu apeHAHOMN
nnatel NMMBO MEeToAMYECKMMM YKasaHWsIMM MO ee pacyeTy, YTBepXAeHHbIMU MWHUCTEPCTBOM 3KOHOMUYECKOrO
pa3sutusa Poccurickon depgepaumm (ganee - MMHIKOHOMPas3BUTUSA), B OTHOLLEHUWN 3eMESbHbIX Y4acTKOB, KOTOpble
npegocTasrneHbl 6e3 NpoBeAeHNs TOProB AN pasMeLLeHusl, B YaCTHOCTU, NNHUI 3nekTponepeaayn, NMHUA CBA3N,
B TOM 4uCne NMHeWHOo-KabenbHbIX COOpYKeHMIN, TPybonpoBOAOB M WMHbIX OOBEKTOB, MCMONb3yeMblX B cdepe
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Tenno-, BOAOCHAGXeHNs1, BOOOOTBEAEHNS] U OUYUCTKM CTOYHbIX BOL, M'MAPOSNEKTPOCTAHLMIA, TENJOBLIX CTAHUUA 1
OPYrUX 3NeKTPOCTaHUMIN, 06CNYXNBAOLNX UX COOPYKEHUIA U OOBEKTOB, OOBEKTOB 3NIEKTPOCETEBONO XO3ANCTBA U
MHbIX OMpedernieHHbIX 3akoHogaTenbCcTBOM Poccuickon ®degepaumm 00  3nekTposHepreTMke OOBEKTOB
3NEKTPOIHEPTETUKN.

MuH3KOHOMpPa3BUTUSA BO MUCMonHeHne aaHHoro nyHkTa MNpasun N 582 usgano MNpukas ot 23 anpens 2013 r.
N 217 "O6 yTBepXaeHUM CTaBKW apeHOHOW nnaTbl B OTHOLIEHUW 3eMefbHbIX Y4acTKOB, HaXOAsLMXCHA B
cobcTtBeHHocTn Poccuiickon depepaumm M nNpefocTaBneHHbIX (3aHATbIX) Ans pasmelleHus TpybonpoBOAOB U
WHbIX ODBLEKTOB, MCMONb3yeMbIX B cdepe Tenno-, BOAOCHabXeHusi, BOAOOTBEOEHUA U OYUCTKM CTOYHbIX BoA"
(oanee - MNpwukas N 217), kOTOpbIM YTBEPAWIO CTaBKy apeHAHon nnatbl B pa3mvepe 0,7% KagacTpoBOW CTOMMOCTU
COOTBETCTBYHLLErO 3€MENbHOro y4yacTka B OTHOLUEHWM 3EeMESbHbIX Y4acTKOB, HaxoOdWmXcs B COOCTBEHHOCTU
Poccuiickon ®epepaummn n npeaocTaBfieHHbIX (3aHATbLIX) ANs pa3melleHuss TpybonpoBodoB M MHbIX OOBLEKTOB,
ncnonb3yemMbix B cpepe Tenso-, BOAOCHaOXeHWs, BOGOOTBEAEHUS U OYUCTKM CTOYHbIX BOA,.

lMockonbKy CMOPHbIA 3eMEeNbHbIN Y4acTOK, HaxogAwMica B COBCTBEHHOCTUM CyObekTa, WCMnonb3oBancs
obLecTBoM B nepuoa OeNCTBUA LOroBOpa apeHAbl AM1s 3KCrnnyaTauumn pacnonoXeHHOro Ha yvacTke KOMMrekca
OUYUCTHBIX COOPYXEHUIN, C MOMOLLbID KOTOPOro OCYLLECTBISIETCA OYMCTKA CTOYHbIX BOA, MOCTynawwmx OT
abOHEHTOB HECKONbKMX panioHOB cyObekToB Poccuiickon Pepepauumun, cnegoBaTenbHO, apeHgHasd nnata 3a
3eMesbHbIA y4acToK, NMPeLOCTaBMEHHbIN AN pa3MelleHus obbekTa, ykasaHHoro B nogn. 2 cT. 49 3K PO, c 1
mMapTta 2015 r. He MOXeT npeBbllaTh pa3smMep apeHaHOM NnaThl, paccymMTaHHbIi No npasunam Mpukasa N 217 gns
COOTBETCTBYHLUUX LieNnel B OTHOLLEHNM 3EMENBHbBIX Y4aCTKOB, HaXOAALMXCS B dbefeparnbHOM COOCTBEHHOCTH.

B O63ope cynebHow npaktukn BepxosHoro Cyga Poccuickon ®epgepauum N 2 (2015), ytBepxaeHHOM 26
noHss 2015 r. lNpesngnymom BepxosHoro Cyma Poccuiickon ®epepaumm (Bornpoc N 7), cdhopmynmpoBaHa
crnepywouwas npasosas nosvuud: MNMpasuna N 582, koTopbiMy onpedeneHbl CTaBkvM 3a degeparnbHble 3emMnu, He
NMPUMEHSIIOTCS NpPU OMpefeneHMn apeHOHOM MnaTbl 3a 3eMeflbHble Y4YacTKW, Haxogswmecs B COOGCTBEHHOCTU
cyobektoB Poccuiickon ®Pepepaumu, MyHUUMNanbHbIX  O0Opas3oBaHWiA, 3eMnKn, NpaBo rocyaapCTBEHHON
COBGCTBEHHOCTM Ha KOTOpble He pasrpaHW4eHO; BMEcCTe C TeM, €CNnv CTaBKuM YTBEpPXAEHbl HENOCPeOCTBEHHO
deneparnbHbIM 3aKOHOM, OHU SBMAIOTCSA 00s3aTeNbHbIMWU NPY ONPeAeneHny pasmepa apeHaHoOM nnaTtbl AN Bcex
nNy6nmnyHbIX COGCTBEHHMKOB.

Mockoneky n. 4 c1. 39.7 3K P®, Bctynuewen B genicteue ¢ 1 mapta 2015 r., ycTaHOBMneHb! cnydyau, npu
HanmMuMM KOTOPbIX pa3Mep apeHOHOW nnaTbl 3a HEeKOoTopble BuAbl MYOMMYHBLIX 3eMernb He MOXeT MnpeBblwaTb
pasmep apeHAHOW nnaTtbl, YCTAHOBSIEHHbLIN B OTHOLWEHUW eaepanbHbIX 3emMenb, daHHas Hopma Kopgekca
NOANEXUT MPVMEHEHUIO C yKa3aHHOW AaTbl MpU OMNpederneHnM apeHOHOW nnatbl 3a Bce NnybnuyHble 3emnu
He3aBUCMMO OT TOro, Kakve MnpaBuna YCTaHOBMEHbl HOPMAaTUBHbIMW MPaBOBbIMU aKTamMu CyObLEeKTOB unu
MyHULMNanbHbIX 06pa3oBaHuii.

Tak kak apeHAHas nnaTa 3a Nnofb30BaHWE 3eMEeSbHbIMWU y4acTKaMu, HaxXo4ALWUMUCS B TOCYAapCTBEHHOW UMK
MYHULMMNANbHON COBCTBEHHOCTW, HE MOXeT MNpeBbiwaTh defdepanbHble CTaBKM B Criydae, €Cnvm Ha y4dacTkax
pa3melleHbl 0ObeKTbl, NpeaycMoTpeHHble noan. 2 cr. 49 3K P®, HeBepeH BbLIBOA CYAOB O HEBO3MOXHOCTU
NMPUMEHEHMST YyKa3aHHbIX CTABOK MO MpU4YMHE TOro, YTOo OOLLECTBO He BKIIHOYEHO B PEECTP ECTECTBEHHbIX
MoHononun. Ncxoasa mn3 nonoxenun ct. 3, 4, 5, 6 ®egepanbHoro 3akoHa ot 17 asrycta 1995 r. N 147-903 "O
€CTEeCTBEHHbIX MOHOMONMUSAX" OCHOBOMOMAravWmUM MPU3HAKOM CyObeKkTa eCTECTBEHHOW MOHOoMonuu cnegyet
cyuTaTh OCYLLECTBMEHME OAaHHbIM CYObEeKTOM OeATEeNnbHOCTM B YCMOBUSX €CTECTBEHHOW MOHOMONMu B cdepax,
YCTaAHOBMEHHbIX AaHHbIM 3aKOHOM, a He (hakT ero BKIHYEHUSI B PEECTP €CTECTBEHHbIX MOHOMOMUN, KOTOPbIA
dopMMpyeTCs Ha OCHOBaHWW WHGOPMAaLMKU, NOSTYYEHHOW OT PasfM4YHbIX OpPraHoB WM OpraHuM3auui, a Takke Ha
OCHOBaHUM 3asiBNEHUA CaMUX OpraHu3aLnin, OCYLLECTBSAIOLLMX YKa3aHHYO AeATENbHOCTb.

Onpepenenune N 305-0C17-12788

CI'IOpr, BO3HMKalLWwme U3 06a3aTenbCTBEHHbIX I'IpaBOOTHOLIJeHVIVI

19. Ecnu npu npvBaTMBHOM MNepeBode [fofra OTCYTCTBYET [OEHEXHOe MNpeaoCTaBlieHne CO CTOPOHBI
nepBoHaYyanbHOrO [OOMKHMKA M He [oKasaHo HaMepeHue HOBOro [OIPKHMKA OoJapwuTb MepBOHaYanbHoOro,
npeanonaraeTcs, YTO BO3ME3AHOCTb AaHHOW COENKM MMEET MHble, He CBA3aHHble C AEeHEXHbIMU OCHOBaHWS, B
YacTHOCTM BbITEKAET U3 BHYTPUIPYNMNOBbIX OTHOLLEHWUIA NepBOHAYanbHOro U HOBOFO AOMKHUKOB.

KpeanTopoM (apeHaopartenem), nepBoHa4anbHbIM [OOMMKHUKOM (apeHdaTopoM) M HOBbIM  AOJHKHUKOM
3aKIl0YEeHO corfalleHne o nepeBofde donra o6 ynnaTe apeHAHbIX MnaTexel 3a onpeerieHHblii nepvog c
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nepBoHa4varibHOro AoJNKHMUKa Ha HOBOIo AOJKHUKA.

HoBbI AOMKHUK MCMONHUI YKa3aHHOe 0653aTenbCcTBO U O6paTMJ'ICF| C 3adaBrieHnemM O BKIMIOYEHUN B peecTp
Tpe6OBaHMIZ KpeanTopoB nepBoHa4vYasribHOro AO0JKHMKA, B OTHOLLEHUU KOTOPOro OTKpbITa npouenypa 6aHKpOTCTBa,
Tpe6OBaHMF| O BO3MELLEeHUN BblNavYeHHbIX KpeanTopy CyMM B Ka4ecTee apeHﬂ,HOIZ nnaTtbl.

Orlpe,qeneHmeM cyaa nepBon WHCTaHUWWN, OCTaBfiEHHbIM 6€e3 W3MeHeHMs1 MOCTaHOBIIEHUSAMMU cyna
anennauuoHHON WMHCTaHUMN U ap6MTpa>|<Horo cyaa OKpyra, TpeGOBaHVIﬂ HOBOro [AOJDKHUMKa YyOoBJ1IETBOPEHbDbI
YaCTUYHO.

CynebHas konnerus BepxosHoro Cyaa Poccuiickon depepaumm oTMeHWna Ha3BaHHble CyaebHble akTbl U1
oTKasana B yAOBMNETBOPEHUN 3asiBNEHNST HOBOrO AOMKHUKA NO CNeAyloLWmMM OCHOBaHUSAM.

CornacHo ct1. 391 'K P® npu 3aknoueHun cornaweHust 0 nepeBofe Aofra nepBoHayanbHbIA OOIMKHUK
MOMHOCTbIO BbIObIBAET M3 OCHOBHOMO 00s3aTenbCcTBa, a €ro MecTO 3aHMMaeT HOBbIM [OMMKHUK, KOTOPLIN
CTaHOBUTCHA 00s13aHHBIM Nepes KpeauTopoMm (aanee - NpuBaTUBHLIA NepeBOA AoNra).

B cnyyae ucnonHeHus nocne npuMBaTMBHOIO MepesBoda Aofira HOBbIM AOIMKHMKOM CBOMX 0b6A3aTensCcTB
nepen KpeauTopoMm norawaeTcs ero CO6CTBEHHbLIN AOMr, NPU 3TOM NOA0BHOE UCNOMNHEHUE B OTNNYME OT Cnyvaes
nopydnTensCTBa UNM KYMYNSTUBHOMO MPUHATUS gonra (a6say stopon n. 1 ct. 391 K P®) He npepocTtaBnseT
HOBOMY JOJPKHUKY NpaB TpeboBaHus (CyOporaLmMoHHbIX UM PErPECCHbIX) K MePBOHAYansHOMY OOSPKHUKY.

Pa3pelwass Bonpoc O MOfy4YeHWM HOBbIM AOSHKHUKOM BCTPEYHOro MNPEeAoCTaBfeHMs1 NMPU NPUBaTUBHOM
nepesofe Jonra, HEOOXOAMMO Y4YMTbIBATb, YTO MCXOAS U3 NPE3yMMLUMM BO3ME3OHOCTU PaXKOaHCKO-MPaBOBbIX
gorosopoB (n. 3 cT. 423 K P®) cooTBeTCcTBYIOWAs caenka AencTBuMTeNbHa U NpyM OTCYTCTBUM B HEW YCMOBWUIA O
NOMny4eHU HOBbIM OOJPKHUKOM Kakux-nnbo MMyLLEeCTBEHHbIX BbIrod, B TOM YMCre onnaThl 3@ NPUHSATME OOMra Ha
cebss. Ecnu npu npuBaTtMBHOM nepeBode n[onra OTCYTCTBYEeT [AEHEXHOe nNpeaoCTaBfeHne CO CTOPOHbI
nepBoHa4YanbHOrO [AOJDKHMKA M HE [0Ka3aHO HaMepeHMe HOBOro [OSDKHMKA OJapuTb MNepBOHAYarbHOro,
Npes3tMNpyeTCs, YTO BO3ME3OHOCTb MOAOOHON COENKN UMEET UHbIE, HE CBSI3aHHbIE C OEHEXHbIMU OCHOBaHMS, B
YaCTHOCTU Takasi BO3ME34HOCTb, Kak MpaBWso, BbITEKAET U3 BHYTPUIPYMNMOBbLIX OTHOLLUEHUIN MEepBOHAYanbHOMO M
HOBOro [OIMKHUKOB, B CBSI3W C YeM B MOAOOHOM cuUTyauun He npumeHsitoTcs npasuna n. 3 cr. 424 TK PO o6
onpeneneHnn LeHbl B JEHEXXHOM BblpaXkeHUM.

Onpegenenune N 310-3C17-3279 (2)

20. MonoxeHnst n. 2 c1. 334 TK P® npumeHAOTCA K OTHOLIEHWSIM, BO3HUKLWMM M3 [OrOBOPOB 3arora,
3akntodeHHbIM ¢ 1 niong 2014 r.

OnpegeneHnem cyaa B COCTaB TPETbEW ovepean peectpa TpeboBaHUM KPeaUTOPOB AOMHKHUKA BKITHOYEHO
TpeboBaHne 6GaHka kak o006s3aTtenbcTBO, obecnevyeHHoe 3anoromM MMyLlecTBa [OIDKHMKA (NATU 3eMenbHbIX
YYaCTKOB M HEXWUIOrO 3aaHus).

HomkHuK  (apeHgogatenb) 3aknmuun ¢ TpeTbUMM  NMuamu  (apeHgatopamu)  OOroBOpbl  apeHAbl
HaxoasLerocsi B 3anore y 6aHka nmyuiecrea.

BaHKk HanpaBun KOHKYpPCHOMY ynpasnsitowemMy AOMKHUMKOM TpeboBaHWe C ykazaHueM Ha HeobxoaumocTb
pacnpegeneHvs OeHexHblX CpeacTB, MNOCTYMaloWMX B KOHKYPCHYIHO MaccCy [OOMKHMKa OT cAayu B apeHay
3anoXeHHOro B ero nomnb3y MMyLecTsa B nopsgke, ycraHoBrneHHoM cT. 138 3akoHa o 6aHkpoTcTBe M n. 2 cT. 334
'K P®. KoHKypCHbI ynpaBnsawoLLmnin JOMMKHUKOM NpeacTaBui Bo3paxeHne Ha gaHHoe TpeboBaHue HGaHka.

BaHk obpaTunca B apOUTPaKHbIiA Cyd C 3asiBfIEHMEM O paspelleHnn pasHorfacuii OTHOCUMTENbHO Nopsiaka
pacnpefeneHns AeHeXHbIX CPeACTB, MOCTYNaWMX B KOHKYPCHYIO Maccy AOMKHUKA B BUAe apeHaHoM nnathbl.

OnpeneneHveMm cyga NepBOM WMHCTaHUWMW, OCTaBreHHbIM 6€e3 M3MEeHeHUs1 NOCTaHOBMEHUAMU cyada
anennauMoHHOW MWHCTaHUMM W apOMTpaXKHOro cyda OKpyra, pasHornacus paspelleHbl, YCTaHOBMEHO, 4TO
OEHeXHble CpeAcTBa, NOCTyNawLmMe B KOHKYPCHYIO Maccy AOfMKHMKa B BUAEe apeHAHON nnaThl OT UCMOSMb30BaHNS
TPETBUMWU NMLAMM  3ariOKEHHOro B nonb3dy 6aHka MMyLecTBa [OIDKHWKA, MOANeXaT pacnpedeneHno B
cootBeTcTBMM C N. 2 cT. 334 TK P® n ct. 138 3akoHa o 0OaHKpoTCcTBe, TO ecTb TpeboBaHus 6GaHka
YOOBMNETBOPSOTCA NPEMMYLLECTBEHHO Nepes TpeboBaHMAMU OPYrUX KPeaUTOPOB AOMmkHMKA. Cyabl MCXO4MIN 13
Toro, 4Yto 3akoH 0 GaHKPOTCTBE HE COAEPXUT HOPM, YCTaHaBMMBAKOLWMX MOPSAOK pacnpedeneHust OeHeXHbIX

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:

https://acato.ru/media/SLA/Judicial/Obzor _Sud Praktiki VSRF 2018.03.28-2018 1.pdf CrpaHuua 36 us 94



http://www.acato.ru/
https://acato.ru/media/SLA/Judicial/Obzor_Sud_Praktiki_VSRF_2018.03.28-2018_1.pdf

Cemunapul no rwopuduveckum gonpocam KKX:
a Ha I D PAa3bACHEeHUs AKMYATbHBIX NPABOBLIX BONPOCOS
LEEHTP AMCTAHLMOHHOTO OBYYEHKA 8_800_700_60_58 www.acato.ru

cpencTB, NOCTYNAKLMX B KOHKYPCHYIO Maccy AOJDKHUKA OT CAayun B apeHay 3arioroBoro MMyLLECTBa, B CBA3U C YEM
ykasanu, yto B cuny n. 1 c1. 6 'K P® Kk cnopHbIM NpaBOOTHOLIEHUAM NOAMNEXUT NpUMeHeHuto n. 2 cT. 334 K Po.
NockonbKy AOrOBOPbI apeHbl 3an0XXeHHOro MMyLLeCcTBa 3akntodeHbl Nocne BCTynneHna B cuny n. 2 cT. 334 TK PO
B pedakumm degepanbHoro 3akoHa ot 21 gekabps 2013 r. N 367-903 "O BHeECEHUU M3MEHEHU B 4YacTb NEPBYIO
NpaxxgaHckoro kogekca Poccwuiickon defepaumy v NpU3HaHUKM yTPaTUBLUMMK CUMY OTAENbHbIX 3aKOHOAATENbHbIX
akToB (MOMoXeHn 3aKkoHoaaTesnbHbIX akToB) Poccuiickon Pepgepaummn” (aanee - 3akoH N 367-93), cyabl npuLwnm K
BbIBOAY O TOM, YTO BblpyyKa OT apeHabl NpeaMeTa 3arnora JofkHa pacnpenenaTbCa NpemMMmyLLeCTBEHHO BaHKy Kak
3anoroBoMy KpeamTopy.

Cyne6Hasa konnerua BepxosHoro Cyga Poccuiickoit ®efgepauun oTMeHUna HasBaHHble cydebHble akTbl U
yCTaHOBWMa, YTO [eHeXHble cpeacTBa, NnocTynarwllumMe B KOHKYPCHYIO Maccy B BuAe apeHaHoV nnaTbl, noanexar
pacnpegeneHuio B nopsaake, yctaHoBneHHoM cT. 134 3akoHa o 6aHKpOTCTBeE, NO CreayHoLMM OCHOBaHUAM.

CornacHo absauy yetBeptomy n. 2 cT. 334 K PO 3anorogepxaTtens npenmyLlecTBEHHO nepes apyrumu
Kpeautopamu 3anorogartensi BnpaBe NonyvuTb YAOBMETBOpeHMe obecrneyeHHoro 3anorom TpeboBaHus Takke 3a
CYeT A0XO0A0B OT MUCMOMb30BaHUA 3aIOXXEHHOrO UMYLLLECTBA TPETbUMU Nuamn. YkazaHHaa HopMma BkritodeHa B K
P® 3akoHom N 367-®3, BcTynmsiunm B cuny ¢ 1 nionsa 2014 r.

B cootBeTcTBUM N. 2 CT. 422 K P® 3aKoH, NpUHATLIA NOCRE 3akNioYeHns 4orosBopa U ycTaHaBnMBaloLWmin
WHble MpaBwma, Yem Te, KOoTopble AEeNCTBOBaNM MpuU 3akiYeHUN JOroBopa, pacnpoCTpaHAeT CBOe AEeWCTBUE Ha
OTHOLUEHMSI CTOPOH MO TakoOMy [JOroBOpPY NUb B Crnyvae, Korda B 3aKOHe 3TO NpsiMo yctaHoBneHo. 3akoH N
367-®3 Takon OroBOpPKN HE COOEPXKNT.

Mo obwemy npaBuny obbem 3anoroBoro npaea onpefenseTcs Ncxoast U3 Aatbl BO3HMKHOBEHMS 3anora (CT.
341 TK P®). OoroBop unoTteku 3akmnwoyeH 1 uoHa 2012 r.,, npy 3TOM pacnpocTpaHeHWe npasa 3anora Ha
norny4YeHHble B pe3ynbTaTe UCMOoNb30BaHUSA 3anoXeHHOro nmyulectsa goxogbl (ab3auy BTopon n. 1 ct. 340 TK P® B
pefakumm ao sctynneHus B cuny 3akoHa N 367-®3) Ha3BaHHbIN JOrOBOP HE NpeaycMaTpuBaeT, YTO CTOPOHAMU He
ocnapuBaeTcs.

YunTbiBag MOMEHT BO3HUKHOBEHMWS 3aNOroBbiX NMPaBOOTHOLWEHWN, nonoxeHns cT. 334 K PO B pegakumm
3akoHa N 367-®3 B gaHHOM criyyae HENPUMEHUMbI, MPU 3TOM faTa 3akntoYeHUs JOroBOPOB apeHdbl 3arn0XXeHHOro
MMyLLEeCTBa 3HaYEHNs1 He UMeeT.

Onpegenenne N 301-3C17-9716

21. B cnyyae npeacTaeneHus 3anorogepxaTenem OOCTAaTOMHO Cepbe3HbIX O0Ka3aTenbCTB, YKasblBaloLMX
Ha BO3HMKHOBEHWe 3aroroBoro npasa, 6peMsa gokasbiBaHWUSA YCNOBWUI NS OTKa3a B YAOBNEeTBOPEHUN 3asiBNEeHHbIX
UM TpeboBaHMil (BO3PaKEHUA O HUYTOXHOCTM [OroBOpa 3anora, YHWUTOXEHWWU 3aro)KEeHHOro MMYLLECTBa,
npuobpeTeHnsl 3asioroBoro MMyLEeCTBa TPETbUM JMUOM MO AOOPOCOBECTHOCTM UM T.4.) MEPEXOAUT Ha ero
npoueccyarnbHbIX OMMOHEHTOB.

B paMKax aena o 6aHKpOTCTBe OOMKHNKa BaHK o6paT|/|nc;| C 3adBl/ieHnemM O BKIIHOYEeHUN B peecTp
Tpe6OBaHMIZ KpeauTopoB AOJMKHUKA TpeGOBaHMﬂ Kak ob6ecneyeHHOro 3anorom nuvyulecTtea OOJDKHUKA.

OnpegeneHvem cyoa MepBOM WHCTaHUMM, OCTaBfieHHbIM 6e3 W3MeHeHWsl MOCTaHOBNEHMsSIMU cyaa
anennauMoHHON MWHCTAHUMM W apOUTpaXXHOTO cyda OKpyra, B peecTp BKIoYeHbl TpebGoBaHusi GaHka, B
YOOBNETBOPEHMN OCTamnbHON YacTu 3asiBNeHHbIX TpeboBaHMin oTkasaHo. Cyabl UCXOAUM U3 TOro, YTO GaHKOM He
npeacTaBrieHo 4okasaTenbCTB HanM4ns 3aloroBoro MMyLLECTBa B HaType.

CynebHasa konnerusa BepxosHoro Cyna Poccunckon ®enepauny oTMeHUna HasBaHHble cyaebHble akTbl 1
Hanpasuna o60co6neHHbIN CNop Ha HOBOE PacCMOTPEHME B Cy NEPBON UHCTaAHLUUM MO CNeayoLwmuM OCHOBaHUSIM.

Mo cMbicny pas3bACHEHUN, U3NOXEHHbIX B ab3aue TpeTbeMm Nn. 1 noctaHoBneHus [neHyma Beicwero
ApbutpaxHoro Cyaa Poccuiickon ®egepaumm ot 23 mons 2009 r. N 58 "O HekoTopbIX BONpocax, CBSA3aHHbIX C
yaoBrneTBopeHmem TpeboBaHui 3anorogepxartens npu GaHKpoTCcTBe 3anorogartens”, Ha Cyd, paspeLuarolimi
0060CcobneHHbIN cnop O Mpu3HaHuM TpeboBaHUM KpeamuTopa 3aroroBbiMKU, BO3MNoXeHa 0683aHHOCTb YCTaHOBUTb
¢aKkT BO3HMKHOBEHMS 3anora, B TOM 4YuUCne MNpoaHanM3MpoBaTb COOTBETCTBYHOLLUME HOPUAMYECKME OCHOBAHMS
BO3HMKHOBEHUS 3arioroBOro npaea, a TakKe MPOBEpPUTb, HE MpeKpaTurocb N AaHHOEe NpaBO U MMEETCH nn
3aNOXEeHHOEe UMYLLECTBO Y JOIMKHMKA B HaType.
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Mcxogs v3 npuHUMna CoCTA3aTeNbHOCTU CYA, OCYLUECTBMAS PYKOBOACTBO apOUTpaXHbIM MPOLIECCOM,
OOIKEH NPaBUIbHO pacnpenenvTb 6peMs foKasbiBaHUS (haKTUYECKNX 0OCTOATENBLCTB, B TOM YUCIIE NPUHUMAs BO
BHMMaHWe X MaTtepuanbHO-NpaBoBble MHTepechl (CT. 9 AMNK PO).

Tak, cumTawowmn cebs 3anoroBblM KpeautTop, Byayyunm MCTUOM MO Takoro poga o60co6GneHHbIM crnopam,
Bceraa o6bekTUBHO 3anHTepecoBaH (cT. 4 AlNK P®) B npusHaHum ero TpeboBaHuit 060CHOBaHHbLIMU, B CBSA3W C YEM
Ha Hero JormkHa ObITb BO3MnoXeHa nepBuyHasa 06s13aHHOCTb NOATBEPANTL OCHOBAHUS BO3HMKHOBEHUS 3anora. Ha
nMUO Xe, MMelolee NPOTUBOMONOXHbIE MaTepuanbHble WHTEPECbl M He Xenawuwee, 4YTobbl TpeboBaHus
3aaBuTens 6binNn ycTaHOBMEHbI (HanpuMep, apOuTpaxHbIN yNpaBnsioWNA Unu gpyrue KpeauTopsbl), MCXoasa M3 ero
NMpaBoOBOW MO3NUMM MO CMOPYy MOXET ObiTb BO3MOXEHO Opems No [OoKa3biBaHWIO OCHOBAHWW MpeKpalleHus
3anoroBoro npaea nNnbo NoATBepXXAeHUs BbIObITUSE UMYLLECTBA U3 KOHTPOIS AOMKHMKA.

B cnyyae npefcTaBneHus 3asiBUTENEM OOCTATOMHO CEPbe3HbIX MEePBUYHbIX A0Ka3aTenbCTB U NpuBedeHUs
y6eauTenbHbIX apryMeHTOB, yKasbiBaloLMX Ha BO3HWKHOBEHMWE 3aroroBOro npasa, 6pems [oKasbiBaHUA YCMOBUMA
ONs OTKasa B YAOBNETBOPEHWM 3asiBMEHHbIX UM TpebGoBaHWi (BO3paXKEHWSI O HUYTOXHOCTM [OroBopa 3arnora,
YHUYTOXKEHUN  3aMOXXEHHOrO MMYyLLecTBa, nNpuoBpeTeHns 3anoroBoro  MMyllectea TPETbMM JULOM MO
[06POCOBECTHOCTU U T.4,.) NEPEXOAUT Ha ero NpoLeccyanbHbIX OMMOHEHTOB.

baHkom B Martepuanbl gena ObivM npeactaBneHbl AoroBopbl 06 wunoteke ¢ Bbinuckon mM3 EMPH, us
cofepXaHus KOTOpoW cnefyet, 4YTo npaBoobnagaTenem CnopHOro oobekTa SABNAeTCs AOMKHUK, a B NOMb3y GaHka
3aperucTpupoBaHo obpeMeHeHMe B BuOE WMNOTEKM Ha [daHHoe wmyuwlecTtBo. Kpome Toro, GaHkom 6binu
npeacTaBneHbl 4OroBOPLI O 3anore ABMXMMOro MMyLLLECTBA.

Cyqa He ykasarn, No KakmMm npu4mMHam B Ka4ecTBe OTHOCMMOTO, AOMYCTMMOrO U AOCTOBEPHOrO AoKa3aTenbcTea
OH He npuHAn Bbinucky M3 EMPH, B TO Bpemsa Kak rocygapcTBeHHas permctpauus npaesa B LAHHOM peecTpe
ABMNSIETCA €AMHCTBEHHBbIM [0OKa3aTeNbCTBOM CYLLECTBOBaHUS 3aperncrpuMpoBaHHoro npaea (4. 5 cr. 1
®epnepanbHoro 3akoHa ot 13 uonga 2015 r. N 218-9®3 "O rocyaapCTBEHHOW peructpauuu Heasmxkumoctn"; oo 1
saHBapst 2017 r. - ab6say BTopon n. 1 cT. 2 PepepanbHoro 3akoHa oT 21 wuona 1997 r. N 122-03 "O
rocy4apCTBEHHON perncrpauum npae Ha HeOBWKMMOE WMYLLECTBO M cAenok ¢ Hum"). CneposatenbHo, Ans
OTKITOHEHUSI MOAOOHOro pofa AokasaTenbCTBa O CYLLECTBOBaHMM OObEeKTa 3anora u 3aroroBoro npaea CyaoMm
OOJDKHbI ObITb MPMBEOEHbI OYEHb BECKME MOTMBLI (Hanpumep, UMYLLECTBO YHUYTOXEHO HAa MOMEHT BKITHOYEHUSI
TpeboBaHuii B peecTp (C NPUIOXEHMEM COOTBETCTBYIOLLMX LOKYMEHTOB)), YTO UM cAenaHo He Gbino.

0O6si3aB GaHK (MCTuA) OMNPOBEPrHYTb HWYEM He MoATBEepXKAEHHbIM aoBod 06 OTCYTCTBMM MMYLLECTBA B
HaType, Cyd NepBOM WHCTaHUMU TeM CaMblM (DaKTUYECKM BO3NOXWUM Ha HEro HeraTtuBHble MNOCHEeACTBUS
npoueccyanbHoro 6e3geicTBMs NPOTMBOMOOXHOW CTOPOHbI M HeOOoKa3aHHOCTM €l YCINOBWI, COCTaBMSAOLIMX
OCHOBaHMWs AN1si 0TKa3a B UCKe, YTO HeaonycTUMO.

Mpn aTom cnepyeT OTMETWUTb, YTO XapakTepHasi ocobeHHOCTb crnopoB 06 obpalleHuMn B3biCKaHWs Ha
3aroXeHHOEe MMYLLECTBO (PasHOBUAHOCTLIO KOTOPbLIX SBMSIETCA YCTAHOBEHME 3anoroBbix TpeboBaHWi B Aene o
0GaHKpOTCTBE) COCTOMT €ele M B TOM, YTO UCMoNHeHue cypebHoro akta o6 ygoBneTBopeHun TpeboBaHum B
YCINOBUSIX OTCYTCTBUS MMYLLIECTBA Yy OTBETUMKA B HAType B NIOOOM criydae HEBO3MOXHO (Hanpumep, He MoryT ObiTb
NnpoBeAeHbl TOpruM, MOTOMY 4TO OTCYTCTBYET WX MNPEAMET), B CBA3M C 4YeM MpU HanuMyumM BO3PaXKEHWUW
NPOTUBOMONOXHOW CTOPOHLI NtOObIE COMHEHUS MO BOMPOCY O TOM, UMEETCSI NI AaHHOE MMYLLECTBO NNBO HeT, no
o6|.|.|,e|v|y npasuny OOJKHbI ObITb UCTOJSIKOBaHbLI B nonb3y NPU3HaHUA Hann4na 3anora.

Onpepenenune N 305-3C17-9931

22. Kpeautop Bnpase B3biCKaTb C fMua, HECBOEBPEMEHHO U (M) HE MOJNTHOCTLIO BHECLLEro NnaTy 3a Xuroe
NMOMELLEHNE U KOMMYHarbHblE YCIyrM, CyMMy (DUHAHCOBOW CaHKUMM B pa3mMepe, He MpeBbillaloleM pa3mep
OTBETCTBEHHOCTM (MeHeNn), ycTaHoBMNeHHbIn 4. 14 cT. 155 XK P®, B TOM uMcne un B cnyyae, korga Kpegutop B
obocHoBaHKMe cBoero TpeboBaHMs ccbinaeTcs Ha nonoxeHus n. 1 ct. 395 MK Po.

ToBapuLiecTBO COGCTBEHHWKOB >XWUrbsi (Oanee - TOBAPULLECTBO) OCYLLECTBMSIET YrpaBrieHUe XuIbiMm
KOMMIIEKCOM, YaCTb JKUMbIX U HEXMIbIX MOMELLEHWI B KOTOPOM Ha NpaBe OrnepaTUBHOMO yrpaBlieHWsl NPUHaANexXuT
henepanbHOMY yUpexaeHuio (Janee - yupexzaeHue).

Toapuwectso ¢ 2012 no 2014 rog okasbiBano ycriyru no COAEPKaHUIO U PEMOHTY obLlero mmyllectsa
MHOIOKBaAPTUPHBIX AOMOB XWMOro Kommnnekca. [1oroBop Ha oOkasaHue yCnyr TOBapULLECTBO U YyYpeXOAeHUEe He
3aknovanm.
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OnpegeneHvem apGUTPaXKHOTO cyda Mo Apyromy Aeny Mo UCKY TOBAapULLECTBA K YYPEXAEHMIO O B3bICKAHWU
3a[0JHKEHHOCTU 3@ OKasaHHbIE YCIyrv MO COAepXKaHWI0 U PEMOHTY OOLLEro MMyLLeCTBa MHOTOKBapTUPHBLIX [OMOB
YTBEPXXOEHO MMPOBOE COrfalleHue, COrfacHO KOTOPOMY YyupexaeHue o6s3anocb A0OPOBOSIbHO YMNaTUThb
TOBapULLECTBY 3a0/PKEHHOCTL B TeueHue 15 gHel ¢ gatbl yTBEPXKAEHNUS MUPOBOrO COrnaLleHusl.

Ccbinasicb Ha TO, YTO YydpexaeHue onnaTuno okasaHHble ToBapuiecTBoM ycnyrm 3a 2012 - 2013 roabl
Tonbko B Mae 2016 roga, 3a nepuoa ¢ sHBapsa no anpenb 2014 ropa - 24 nionga 2015 r., 3a nepuoa ¢ Mas no
Hos16pb 2014 roga - 31 gekabpsa 2014 r., ToBapuLecTBo ob6paTnnock B apbutpaxHell cya C UCKOM O B3blCKAHUN
MPOLEHTOB 3a NOJMb30BaHNE YY>KUMU OEHEXHBIMU CPEACTBAMM, HAYMCIEHHbIX HA CyMMY JONra no onnare ycnyr,
okasaHHbIX ¢ ssHBaps 2013 roga no Hosbpb 2014 roga.

PelueHnem cyna nepBon UHCTaAHUUK, OCTaBNeHHbIM 6€3 U3MeHeHUs NOCTaHOBNEHUEM Cyaa anennsiLMOHHON
WHCTaHLN, NCKOBble TpeboBaHNSA yaOBNETBOPEHbI YACTUYHO.

MocTaHoBNEHMeM apOuTpaXXHOro cyda OKpyra pelleHWe cyda NepBOW MHCTaHUMM M NOCTaHOBMIEHME cyaa
anennsiuMoHHON MHCTaHUMM OTMEHEHbI, B YOOBMNETBOPEHNN Ncka OTkKa3aHo. Cya ucxogun us Toro, yto 4. 14 cr.
155 KK P® yctaHoBneHa OTBETCTBEHHOCTb fML, HECBOEBPEMEHHO U (MNM) HE MOMHOCTbIO BHECLIMX NnaTy 3a
XWUnoe MNoMeLleHne U KOMMyHarnbHble YCIyri, B BUAE MEHEW; COrMacHO pa3bsiCHEHWSIM, NPUBEAEHHbIM B N. 61
noctaHoBneHus MNMneHyma BepxoBHoro Cyga Poccunckon ®egepauun ot 24 mapta 2016 r. N 7 "O npumeHeHuu
cydaMu HeKOoTopbix nonoxeHwun [paxpgaHckoro kogekca Poccunckon Pepepaumm 06 OTBETCTBEHHOCTM 3a
HapylweHne obs3aTenbCTB", ecnu pasMep HeyCTOMKU YCTaHOBMEH 3aKOHOM, TO B cuny n. 2 cT. 332 K P® oH He
MOXeT BbITb YMEHbLUEH MO 3apaHee 3akMioYeHHOMY COrnalleHN0 CTOPOH, HO MOXET BbITb yBENUYEH, ecrinm Takoe
yBEeNuYeHne 3aKkoHOM He 3arnpeLleHo, HanmpuMmep, He [OonycKaeTcd YyBenuyeHue pasmepa HeyCTOeK,
yCTaHoBMEeHHbIX Y. 14 c1. 155 XKK P® 3a HecBoeBpemeHHOe 1 (UNun) HeNoMHoe BHECEHWE NMuamMu Nnatbl 3a Xunoe
noMeLleHne M KOMMYyHarlbHble YCMyru; MOCKOMbKY K CMOPHbIM MPaBOOTHOLUEHUAM MPUMEHSIIOTCS crneuumanbHble
HOpMbI MpaBa, NpegycMaTpuBaloLMe OTBETCTBEHHOCTb 3a@ HapyLUEeHUe CPOKOB OMMaTbl OKa3aHHbIX YCHyr B BUAe
HeyCTOWKW, YOOBMETBOPEHME UCKA O B3bICKAHUW MPOLEHTOB 3a MOMb30BaHWUE YY)KUMWU AEHEXHBIMU CpeacTBamMu B
cooTBeTCcTBUM CcO CT. 395 K PO aBnsaeTca HenpaBoOMEpPHbIM.

CynebHas konnerus BepxoBHoro Cyga Poccunckon ®egepauun oTMeHWna NpuHsTbie No geny cyaebHble
aKTbl M Hanpasuna Aeno Ha HOBOE PacCMOTPEHWE B CyZ NEPBON MHCTaHLUMM MO CreayloLwmnM OCHOBaHUSIM.

CornacHo 4. 2 cT. 154 KK P® nnata 3a xunoe noMmeLleHne U KOMMyHarnbHble ycnyru anst cobcTBeHHMKa
nomeLLeH1s B MHOrOKBapTUPHOM JOMe BKroyaeT B cebs nnaTy 3a coaepkaHue XUoro nomMeLLeH1s, B TOM yucne
nnaTy 3a ycnyru, paboTbl MO yrnpaBneHnio MHOrOKBapTUPHbIM AOMOM, 3@ COAepXXaHue N TeKYLLMA PeMOHT obLlero
MMyLLeCcTBa B MHOIOKBApTUPHOM [OME, 3a KOMMYHalbHble pecypcbl, NOTpebnsembie Npu UCNOMb30BaHUM U
copepXaHmn obLero nMyLLLecTBa B MHOrOKBapTUPHOM Aome. Jnuo, 3a KOTOPbIM NOMELLEHNS B MHOTOKBapTUPHOM
AOMe 3aKpenneHbl Ha Npase onepaTUBHOIO yNpaBneHus, B CUYy HOPM OENCTBYIOLLErO rPaxaaHCKoro 1 XUMULWHOro
3akoHopaTenbcTBa 0653aHO HECTW pacxodbl MO OnnaTe OKa3aHHbIX YCNyr MO COAepXaHWo U PeMOHTY obLiero
MMyLLEeCTBa MHOrOKBapTUPHOIO AOMa.

Yacteio 14 c1. 155 KK P® (B pepakuun, penctsosaBwen o 1 saHBapsa 2016 r.) npegycmoTpeHa
OTBETCTBEHHOCTb NULA, HECBOEBPEMEHHO M (MNU) HEe MOMHOCTbIO BHECLUIEro nraTy 3a XWroe MoMeLLeHne U
KOMMYHanbHbl€ YCNyru, B BuAe YynnaTbl NeHen B pasMepe OLHON TPEXCOTOW CTaBkn pedUHaHCUPOBaHUSA
LlenTpanbHoro 6aHka Poccuiickon deaepaumm, 4eACTBYOLWEN Ha AeHb haKTUYECKOW ONMaThbl, OT HE BbiMnayeHHbIX
B CPOK CYMM 3a KaXXAbl AeHb MPOCPOYKM HAYMHasa CO CreayloLlero AHA nocne yCTaHOBNEHHOro cpoka onnaThbl no
OeHb (haKkTMYeCKOW BbIMMaTbl BKITHOYUTENBHO; YBENUYEHWE YCTAHOBMEHHbIX JAHHOW YacTblo pa3mMepoB NeHeln He
gonyckaeTtcs. YKasaHHble NeHu No CBOen NpaBoBOM NpUpoae ABNSTCS 3aKoHHOW HeycTorkom (cT. 332 TK PO).

OtcyTtcTBMe Y nuua, 06893aHHOr0 HeCTM pacxodbl NO onnaTe ykasaHHbIX yCnyr, Hagnexawie opopmIeHHoro
AOrosopa C NULoM, OKasblBalLWMM 3TN YCNyru, B CUIy AENCTBYIOLLErO XUIULLHOIMO 3aKkoHOAaTenbCcTBa He MOXeT
noBneyb 0TKa3s B yAOBNeTBOPEHUN TPeboBaHU O B3blICKAHWM LUTPAGHbBIX CaHKLNN.

Pepakums ct. 395 K P®, pencrteoBaBwasa o 1 uioHa 2015 r., He coagepxana 3anpeTta Ha B3blCKaHue
MPOLEHTOB 3a MOSb30BaHNE YYKMMMW AEHEXHbIMW CPEACTBAMW B TOM Cry4ae, eCriu 3aKOHOM WIN COrfalleHnem
CTOPOH MNpefycMOTPEHa HEeYCTOMKa 3a HEUCMNONIHEHWE WM HEeHagnexallee WCMNOSIHEHNE  [AEHEXHOro
obsizatenbctBa. CornacHo cnoxuBlwencs go 1 uwoHa 2015 r. npaktuke npumeHeHusi Hopm K P® 06
OTBETCTBEHHOCTM 3@ HEUCMONHEHME AEHEXHOro 0bsi3aTenbCTBa KpeamTop Obin BnpaBe NnpeabsiBuTb TpeboBaHme o
B3bICKAHUWN YCTAHOBIIEHHOW 3aKOHOM (COrnalleHMemM CTOPOH) HeycToMkum nmbo TpeboBaHWe O B3bICKaHUKU C
OOJDKHUKA MPOLEeHTOB Ha ocHoBaHuu cT. 395 MK PO (n. 6 noctaHoBneHus NneHyma BepxosHoro Cyna Poccuinckom
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depepauymu u NneHyma Boicwero ApbutpaxHoro Cyga Poccunckon ®epepaumm ot 8 oktsiopa 1998 r. N 13/14 "O
npakTuke NpuMeHeHns NonoxeHun IMpaxgaHckoro kogekca Poccunckon degepaumm o npoueHTax 3a NoNb3oBaHne
YYXMMU OEHEXHbIMU cpeacTBamu” B pegakumm o 24 mapta 2016 r.).

MpymeyaHue.
0O630p cynebHon npaktukn BepxoBHoro Cyga P® N 2 (2016), yteepxaeH MNpesangnymom BepxosHoro Cyga Pd
06.07.2016.

Mockonbky B 4. 14 cT. 155 KK P® ykazaHO Ha HEBO3MOXHOCTb YBENWYEHUS YCTAHOBMEHHOrO AaHHOW
HOPMOW pasMepa HeYCTOMKM 3a HECBOEBPEMEHHOE BHEeCeHWe MnnaTbl 3a XUroe MoMelleHWe U KOMMYHarbHble
ycnyru, cymma npoLeHTOB 3a MOSIb30BaHME YY)XUMU AEHEXHbIMU CPEACTBAMM, HAYUCTIEHHBIX Ha CYMMY Aorra, He
OOJDKHA NPEBbIWAaThL pa3Mep 3akKOHHOW HEYCTOWKUA. ApOUTpaXHbIN cyq oKpyra Takke He yden npaBOBOW NMOAXOA,
ccopmynupoBaHHbii B O630pe cynebHorn npaktukm BepxoBHoro Cyga Poccuiickon depepaumm N 2 (2016),
yTBepxxgeHHom [pesmamymom BepxoBHoro Cypa Poccuiickon ®epgepaumm 6 wuoHs 2016 r.  (pasgen
"ObsA3aTenbcTBEHHOE NpaBo”, Bonpoc N 2), cormacHO KOTOPOMY HE MOXET CIYXWTb OCHOBaHMEM A1 OTKa3a B
MCKE O B3bICKAHMM CYMMbl CaHKUMW 33 HEWCMOSIHEHME WU HeHagnexallee WCNOoSIHEHNE [OEeHEXHOro
06sA3aTenbCcTBa ee HenpaBuiibHas NpaBoBas kBanvdukauus UCTLom, 060CHOBbIBaOLWUM cBOe TpeboBaHue n. 1 cT.
395 K P®, B TO BpeMsa Kak 3aKkOHOM WM COrfalleHneM CTOPOH Ha 3TOT Criyyan npegycMoTpeHa HeycTounka; B
3TOM cny4vae cyf BrpaBe B3biCkaTb NPOLEHTHI B npedenax CyMMbl HEYCTOMKM, noanexallen B3bICKaHUIo B Cuny
3aKkOHa unv gorosopa.

Takum obpa3om, TOBapuLLIECTBO BrpaBe TpebOOBaTb B3bICKAHUSA C YYPEXAEHUS, HECBOEBPEMEHHO BHECLLUErO
nnarty 3a ycnyru, okasaHHble B nepuog c stieapsi 2013 r. no Hos6pb 2014 T. N0 COAEPXKAHUIO U TEKYLLEMY PEMOHTY
obulero umyuiectBa B MHOIOKBapTUPHbIX AOMax, MPOLEHTOB B pasMepe, He MpeBbIAlLWEM HEYCTONKY,
YyCTaHOBMEHHYI0 4. 14 cT. 155 XKK PO.

Onpepgenenune N 305-3C17-10359

23. 3akasyuk no JoroBopy 06 OCYLLECTBIEHUM TEXHOMOMMYECKOro NpucoeauHeHns BrnpaBe OTKa3aTbCH OT
J0roBopa Ha OCHOBaHUM NonoxeHun cT. 782 MK PO.

OOwecTBoM (3aka34yMKOM) W KOMMNAHWEN (UCMOMHWUTENEM) 3akiioYeH [OOroBOp TEXHOJIOrMYecKoro
NpUcoeauHeHns, No KOTOPOMY OGLLECTBO NEPEYMCIINIIO KOMMAaHNM aBaHc.

Brnocnegcteum obLiecTBO B OOHOCTOPOHHEM MOpsiAKE OTKasanocb OT [AOroBOpa M MPOCWIIO KOMMaHWUIo
BEPHYTb NepeyncrieHHble AeHEXHbIe CpeacTBa.

OTka3 komMnaHun ot BO3BpaTa aBaHCa NOCIyXuJs1 OCHOBaHMeM Ons o6pau.|,eH|/|ﬂ obwecTBa B ap6MTpa)KHbIIZ
cynq C UCKOM K KOMMNaHMU O B3blCKaHUU yKa3aHHOIZ OEHEeXHOoMn CYMMbl 1N NPOUEHTOB 3a NOJIb30BaHNE YYXUMU
OEeHeXHbIMU cpeacTBaMu.

PeweHnem cyaa nepBOil  MHCTAHUMM, OCTaBleHHbIM ©6e3 W3MEHEHUst MOCTaHOBMeHVsIMM  cyaa
anennAauMoHHON MHCTaHLMKN U apBUTPaXkHOro Cyfa oKpyra, B YAOBIIETBOPEHUM UCKa OTKa3aHo.

CynebHasa konnerusa BepxosHoro Cyna Poccunckon ®enepauny oTMeHUna HasBaHHble cyaebHble akTbl 1
Hanpasuna geno Ha HOBOe pacCMOTPEHME B CyA NEPBOW MHCTaHLMK NO CAeAyLWNM OCHOBaHMUSIM.

B cootBeTcTBUM C N. 1 CT. 26 PepepanbHoOro 3akoHa ot 26 mapta 2003 r. N 35-d3 "O6 anekTposHepreTuke"
(nanee - 3akoH N 35-03), n. 6 lNpaBun TEXHONOrM4YeCKOro NPUCOeOUHEHUs] SHEPronPUHUMAIOLLMX YCTPONCTB
noTpebuTenen aneKkTpu4eckon aHeprun, oOGBbEKTOB MO MPOU3BOACTBY 3NIEKTPUYECKON SHEPTUM, a Takke 00HLEKTOB
3MNEKTPOCETEBOIO X03ANCTBA, NPUHAANeXalmx CeTeBbIM OpraHn3aumsM U UHbIM Nuuam, K 3NeKTPUYECKUM CETAM,
YyTBEPXAEHHbIX NocTaHoBneHneMm lNpasuTtensctBa Poccuiickon ®enepaunm ot 27 gekabpsa 2004 r. N 861 (nanee -
MpaBuna N 861), TexHonmorMyeckoe npucoeguHEeHWe OCYLLECTBMSETCS Ha OCHOBaHUM JoroBopa 06
OCYLLECTBMEHUN TEXHOMOMMYECKOro MPUCOEAMHEHUS K OObeKTaM 3NEKTPOCETEBOr0 XO35IMCTBA, 3aKM4YaeMoro
MEeXOy CETEBOW opraHu3aumen n odpaTUBLLUMMCA K HEW NUMLOM. YKasaHHbI OoroBop sBnsieTcs nyonuuHbiM. To
JoroBopy 06 OCYLLECTBMEHUN TEXHONOMMYECKOro MPUCOEAMHEHMS ceTeBas opraHv3auusi npuHMMaeT Ha cebsi
obsA3aTenscTBa MO peanusaumu MeponpusaTUi, HEOOXOOMMbIX AMs OCYLLECTBIIEHMS TakKoOro TEXHOJIOMMYEecKoro
NPUCOEaUHEHUS, B TOM YMCIe MeponpuaTuii No pa3paboTke n B criyyasix, NpegyCMOTPEHHbIX 3aKOHOO4AaTENbCTBOM
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Poccuiickon ®eaepaumm 06 3neKTposHepreTuke, CornacoBaHmo ¢ CUCTEMHbLIM ONepPaTopoM TEXHUYECKMX YCIOBUNA,
obecneyeHno roTOBHOCTU OOBEKTOB 3MEKTPOCETEBOrO XO3ANCTBA, BKIHOYAsA MX NPOEKTUPOBAHUE, CTPOUTENBCTBO,
PEKOHCTPYKUUNIO, K MPUCOEOUHEHUIO SHEPronpMHUMAloLWUX YCTPOWCTB U (M) OOBEKTOB SMEKTPO3HEPreTUKN,
YPErynmpoBaHMiO OTHOLLEHWA C TPETbUMW NMuamu B crydyae HeobXOAMMOCTU CTpouTenbcTBa (MogepHu3auum)
TakvMMU NMuamMun NpuHagnexawmx UM OoObEKTOB 3MEeKTPOCETEBOro X035NCTBa (3HEPronpvHUMAalLLUX YCTPOWCTB,
00OBEKTOB 3neKkTpodHepreTuku). Kak npaBuno, MOCTPOEHHBbIE N PEKOHCTPYMPOBAHHbIE OOBEKTbI 3NIEKTPOCETEBOIO
X03ANCTBa He NepeaalnTCs 3aKka3yumky; CurnaMm CeTeBOW OpraHmsauum co3gatroTcs YCroBus Ans TEXHONOMMYECKOro
NPUCOEOUHEHUSA SHEPronprvHUMaloLWmMX YCTPOWCTB 3aka3ymka C COrfacoBaHHOW KaTeropuen HagexHoOCTW K
3NEKTPMUYECKON CETU CETEBOW OpraHM3auuun u Ans nocnenylowen nepegayn 3akasdmky aNeKTpuyYeckonm aHeprum ¢
onpegeneHHbiMM U3NYecKMMM xapaktepuctukamu. B cBolo ovepefpb, 3aka3umk BHOCUT CETEBOW OpraHu3auumun
nnaTty no AoroBopy 06 OCYLLEeCTBNEHUM TEXHOMOTMYECKOro NPUCOeaMHEHNS C BO3MOXHbBIM ycrioBneM o6 onnaTte
BbINOMHEHNS OTAENbHbIX MEPOMNPUSATUA MO TEXHOMOrMYECKOMY MPUCOEAMHEHUIO, a Takke paspabatbiBaeT
MPOEKTHYIO JOKYMEeHTauuMi B rpaHuMuax CBOEro 3eMerflbHOro yyactka corflacHo obsasaTenbcTeam,
NpenycMOTPEHHbIM TEXHUYECKMMU YCITOBUSIMU, U BbIMOSMHAET TEXHUYECKME YCMOBUS, kacatwlmecs obs3aTenscTs
3akas4uka (n. 1 cT. 26 3akoHa N 35-®3 n nn. 16, 17 MNpasun N 861).

B Takom Buae QOroBop O TEXHOMOrMYECKOM MPUCOEOMHEHUN MO BCEM CBOMM CYLLECTBEHHbLIM YCIOBUAM
COOTBETCTBYET [OroBOpYy O BO3ME3AHOM OKa3aHWM YCNyr; K MNPaBOOTHOLIEHUSIM CTOPOH MO OOroBOpy
TEXHOMNOrM4YEeCKOro NPMCoeaNHEHNS MPUMEHSOTCA NOMMMO creumanbHbIX HopM nonoxeHus rm. 39 MK PO, a Takke
obwwme nonoxeHus 06 obsasaTenscTeax u o gorosope (pasgen Il FK P®).

B cootBeTctBMM c n. 1 cT. 782 K P® 3aka3unk BnpaBe oTkasaTbCsl OT UCMOSIHEHNSA AOroBopa BO3Me34HOro
oKasaHuWst ycryr npw ycrioBuM onnatbl MCMONHUTENO hakTUYeCcKM MOHECEHHbIX MM pacxopoB. OTcyTcTBME B
crneumanbHbiX HOPMAaTMBHbBIX akTaxX yka3aHwsi Ha BO3MOXHOCTb HEMOTUBMPOBAHHOIO OLHOCTOPOHHEro OTKasa OT
WCMNOJSIHEHNST AOrOBOpAa HE O3HA4aeT, YTO TaKoro Npaea y 3aka3duka He umeeTcs.

MHOe TonkoBaHMe NONOXEHUN cneumanbHOro perynupoBaHna MOXeT NPpUBECTU K TOMY, YTO NPU OTCYTCTBUU
MHTEpeca 3aKal34yunka B CTpOUTENIbCTBE obbekTa, npucoegunHeHne KOoToporo nnaHunpoBarioCcb MNpPon3BeCTU K
SﬂeKTpM‘-IeCKOVI CeTn OTBEeTHMKa, 3aKa34yuKk JnuniaeTtca BO3MOXHOCTU MpeKpaTuUTb AOroBOpHble OTHOLUEeHUA B
YCTAHOBJIEHHbIX K Po cnydyadax . MUHUMU3NPOBATb CBOU y6bITKI/l KaK B BuAe nnatbl 3a TEXHOJIorm4eckoe
npucoeagnHeHune, Tak u B snae ﬂpeﬂ,yCMOTpeHHOVI OOoroBopomMm OTBETCTBEHHOCTWU 3a HEeWUCNoJIHEHNE obsi3aTensLCTB
no Ooroeopy.

Takum oGpa3oM, o6LLecTBO BripaBe B OAHOCTOPOHHEM MopsiAke OTKa3aTbCsi OT MUCMOJSIHEHUSI JOroBopa npu
YCMOBUM ONNathl UCMONMHUTENIO (KOMMaHWK) hakTUYECKU MOHECEHHbIX UM PacXomoB.

Onpepenenune N 305-0C17-11195

MpakTuka NpMMeHeHUs1 3aKoHOAATeNbLCTBA O 3alMTe KOHKYPEeHL MK

24. Mopn HeornpefeneHHbIM Kpyrom notpedutenen ang uenen npuMmeHenus 4. 1 ct. 10 degepanbHOro 3akoHa
oT 26 utona 2006 r. N 135-®3 "O 3awuTe KOHKypeHUMn" cnegyeT NOHUMaTb MHOXECTBEHHOCTb (HE €QUHUYHOCTb)
yncna noTpebuTtenen, Yoy NpaBa U 3aKOHHbIE UHTEPECHI MOTYT ObiTb 3aTPOHYTHI AEWCTBUSMM NMLA, 3aHMMAIOLLIErO
OOMVHUPYIOLLIEE MONMOXEHNE Ha PbIHKE.

CornacHo peleH1o aHTUMOHOMNOJSbHOIO opraHa obuwecTBo Ha ocHoBaHMM 4. 1 ¢T. 10 N 135-03 "O 3awuTte
KOHKypeHuun" (ganee - 3akOH O 3alimTe KOHKYPEHLUMM) MpU3HaHO 3noynoTpebuBLLIMM  AOMUHUPYIOLLINM
MOMOXEHNEM Ha pbiHKE YCryr Mo BbIBO3Y (TPaAHCMNOPTUPOBKE) TBEPAbIX ObITOBLIX OTXOAO0B. AHTUMOHOMObHLIN
OopraH npuwen K BbIBOAY O TOM, YTO MCMOMb3yeMbI OOLLECTBOM MOPAAOK 3aKMYEHUS OOMOBOPOB Ha BbIBO3
TBEpAbIX ObITOBLIX OTXOO0B NyTEM OMyONMKOBaHWUS B radeTe NyOnmMyHbIX opepT, a 3aTeM NOCPEACTBOM BKITHOYEHNS
B €QMHYI0 KBUTAHLUIO Ha ONNaTy XWUWLWHO-KOMMYHanbHbIX NiaTeXen CyMmMbl ONnnathbl 3a BbIBO3 TBEPAbIX ObITOBbIX
0TX040B MpoTuBopeuunTt lMpaBunam NpegocTaBreHus ycryr no BbiBO3y TBEPAbIX W XMOKUX ObITOBBIX OTXOOOB,
yTBEpPXAEHHLIM nocTaHoBrieHneM [paButenbctBa Poccunckon depepaumm ot 10 cdespansg 1997 r. N 155 un
nossonsieT OOLIEeCTBY nNoadepXuBaTb 3HAYMTENbHYK [OMK Ha pblHKE AaHHbIX  ycnyr. 1o MHeHuwo
@HTUMOHOMOMBHOIO OpraHa, 3TO0 MOXET MPUBECTU K HELOMYLUEHWUI0, OrPaHMYEHNIO, YCTPAHEHMIO KOHKYPEHLIMM U
orpaHuyMBaeT npaBO NOTpebuTenenm paccMaTpuBaemMon ycnyrm (COOCTBEHHMKOB >KUMbIX MOMELLEHUN U
COOCTBEHHUKOB XMIbIX MOMELLEHUA B MHOrOKBapTMPHbIX OOMax, BblbpaBLUMX B KayecTBe crnocoba ynpaBneHus
AOMOM HEenocpeACTBEHHOE yNpaBreHne) Ha CamMoCTOATENbHbIN BbIGOP NOCTaBLUMKa (MCNONHUTENS).

O6uecTBO O6paTI/IJ'IOCb B ap6MTpa)KHbII7I Cyad C 3adBleHnemM O NpusHaHum He4eNCTBUTESNbHBIM YKa3aHHOro
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pelweHna aHTUMOHOMOJIbHOIo opraHa.

PeweHnem cyaa nepBoﬁ WMHCTaHUWUKN, OCTaBNEHHbIM 6€3 N3MEeHEeHUs1 NOCTaHOBNEHNEM cyaa anennsaunoHHoOn
MHCTaHUMK, B yOOBI1€TBOPEHUUN 3adABITIEHUA OTKa3aHOo.

lMocTaHoBNEHNeEM apbUTpaXkHOro cyda OKpyra pelleHue cyda MepBOW MHCTaHUMKM U NOCTaHOBMEHME cyda
anennsuMoHHOM MHCTaHUMU OTMEHEHbl, pPelleHMe aHTUMOHOMOSIbHOIO OpraHa MpU3HaHO He3akoHHbIM. Cya
ncxoamn us Toro, 4to 4. 1 c1. 10 3akoHa o 3awuTe KoHKypeHuun ¢ 5 aHBaps 2016 r. gencTByeT B HOBOW peaakuum,
N NOANEXUT MPUMEHEHMIO B Criyyasix, korga MMeeT MecTO HeAomnyleHne, orpaHnveHme, yCTpaHeHe KOHKYpPeHLUK
n (Mnn) yuiemneHne MHTEpPECcOB HEONPEAENeHHOro Kpyra notTpebuTtenen, B To BpeMs kak ocrapuBaeMoe peLleHne
aHTUMOHOMONBHOIO OpraHa HarmpaeBfieHO Ha 3alMTy UHTEPECOB COOCTBEHHWUKOB XWIbIX MoMelweHun r. Tambosa
(>KunbIx AOMOB, MX YacTel, KOMHAT B XWUIbIX AOMax) U COOCTBEHHMKOB XUIbIX MOMELLEHUA B MHOrOKBAPTUPHbIX
Jomax, BblOpaBWKX B KayecTBe crnocoba ynpaBrneHuMs JOMOM HENocpenCcTBEHHOE ynpaBrieHue, Kpyr KOTOpbIX
SIBNSIETCA onpeaeneHHbIM.

CynebHas konnervs BepxoBHoro Cyana Poccuiickon ®efepauum oTMeHUNa nocTaHoBMeHe apBuTpaxHoro
cyoa oKkpyra W HanpaBwnia [eno Ha HOBOE pacCMOTpeHve B apbuTpaxkHbld cyd OKpyra Mo Creaylowum
OCHOBaHMSIM.

3aKoH O 3alUnTe KOHKYPEHLUM UCXOOMUT U3 OTKPLITOrO NepeyvHsi AEUCTBUN, KOTOPble MOTYT OblTb COYTEHbI B
KayecTse 3noynoTpebneHnsa JOMUHUPYOLWUM NOMNoXeHneM, HasbiBasd B 4. 1 ¢T. 10 3akoHa 0 3awmTe KOHKypeHUun
npumMmepbl Hanbornee pacnpPoCTPaHEHHbIX BUAOB AAHHOIO aHTUMOHOMOMBHOIO HapyLLEeHUS.

C yyeToM nonoxeHui 4. 1 cT. 2 3akoHa 0O 3awmTe KOHKypeHuun, nn. 3 - 4 cT. 1, ab3aua BToporo n. 1 cT. 10
K P® 370 03Ha4aeT, YTO Ha XO3SAWCTBYHOLLMX CYOBEKTOB, 3aHMMAOLLMX JOMUHMPYIOLLEE MOSOXEHWE, BO3MnaraeTcs
obuas 06513aHHOCTb BO3AEPXKMBATLCA OT TAKOro MCMOSfb30BaHMUs CBOEW PbIHOYMHOW CUMbl, KOTopoe Obl NpMBOAMIIO
K HeraTtMBHbIM MOCMEACTBMAM AN KOHKYPEHUMUM W (Mnn) HENnocpenCcTBEHHOMY MPUYMHEHMIO yulepba WHbIM
y4yaCTHMKaM pblHKa, BKMYas noTpebutenen, WU3BMEYEHUIO BbIFOAbl M3  WCMOSMb30BaHUSA AOMUHUPYIOLLETO
NOMOXEHUSA B OTHOLLEHUSAX C HAMM.

B nocnegHem cnydae, ucxogs M3 pasbsiCHEHWW, OaHHbIX B N. 4 noctaHoBneHus [lneHyma Bbicwero
ApbutpaxHoro Cyaa Poccunckonn ®egepauum ot 30 moHs 2008 r. N 30 (pepakums oT 14 oktsabpsa 2010 r.) "O
HEKOTOpbIX BOMPOCAax, BO3HWKAIOLWMX B CBSI3WM C MNPUMEHEHMEM apOUTPaKHbIMM CygamMu aHTMMOHOMOJTbHOMO
3aKkoHoAaTenbCcTBa", oueHka JOOPOCOBECTHOCTM NOBEAEHMS OOMUHUPYIOLLErO XO3ANCTBYIOLWEro cyobekTa aaeTcs
C NO3ULUUA pPa3yMHOCTM U OBOCHOBAHHOCTM MPUMEHEHUS UM PbIHOYHOW CUIbl NMPU UCMOSb30BAHUM TPaXKLaHCKNUX
npas.

CrneposatenbHo, Ansa uenen npumeHeHuns 4. 1 ct. 10 3akoHa O 3alimMTe KOHKypeHuuu (B TOM uucre B
pefakuuu, aencteytollen nocne 5 sHeapsa 2016 r.) NoHATME HeonpeaeneHHoro Kpyra noTpebuTenen ncnonb3yeTcs
He B 3HayYeHWM HEBO3MOXHOCTU YCTAHOBUTb YMCMO TakuUX MWL Ha 3adaHHbI MOMEHT BPEeMEHU, a B KOHTEKCTe
MHOXECTBEHHOCTU (He eAMHUYHOCTM) yucna noTpebutenen Kak y4aCTHMKOB pblHKA, YbM MpaBa U 3aKOHHblE
WMHTEpecbl MOryT OblTb 3aTPOHYTbl AEUCTBUMAMMW NuLa, 3aHUMMAOLWEro AOMWUHUpPYIOLLLEE MNONOXEeHWe, UCXOOa U3
XapakTepa [OMyLEeHHOro [AaHHbIM MULOM 3NoynoTpebneHns uMeLWencs y Hero pPbIHOYHOW BNAcTbio U
nocneacTBUN TakUX HapyLLEHUN.

NHoi noaxond K TONKOBaHMIO AaHHOW HOPMbI MO CYLLECTBY MPMBOAWUT K YCTAHOBIIEHWUIO He OMpaBAaHHbIX
06 BEKTMBHBIMU NPUYMHAMU pasfnymnii B coepe AeWCTBUS 3anpeTa 3roynoTpeGneHns npaBoM AMst AOMUHUPYOLLUX
Ha pblHKe CYBBbEKTOB, YTO HEe OTBEYaEeT NPUHLUMY paBEeHCTBA BCEX Nepes 3aKOHOM.

Onpegenenne N 310-KIM7-12130

npaKTVIKa NnpuMeHeHusa 3akoHoAaTenbCcTBa O Hanorax n c60pax

25. Jlvyo, npuobpeTaBwee ToBapbl (paboTbl, ycnyrM) no onepaumsiM, OCBOOOXAEHHbIM  OT
HanoroobnoXxeHusl, HO MONyYMBLLEE OT KOHTpareHTa cyeT-akTypy ¢ BblaeneHmem cymmbel HOC, He nuweHo npaea
MPUHATBL K BbIYETY NPEABbABINEHHY CYMMY Hanora.

Mo pesynbTaTtaM KameparnbHOW HaNOroBOW MPOBEPKM YTOYHEHHOW HaroroBown Aeknapauun obuiectsa no
HOC HanoroBbIN opraH NpuHAN peleHnst 06 oTkase B NpMBreYeHMm obLecTBa K OTBETCTBEHHOCTM 3@ COBEpPLLEHNE
HanoroBoro nNpaBoHapyLLeHust u 06 oTkase B Bo3MeLeHun cymmbl HAC, 3as9BNeHHON K BO3MELLEHUIO.
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OcHoBaHMeM ONs NPUHATUS yKasaHHbIX pelleHuMin B YacTu oTkasa B Bo3meweHun HOC nocnyxun BbiBOA
HanoroBoro opraHa, 4Yto, npuobpeTtas B NpoBepsieMoOM Mepuoae y NoapsiAHbIX opraHu3auuin paboTtbl (ycnyru) no
COXpaHeHU0 OObeKkTa KynbTYpHOro Hacregus, ero pectaBpauuM W MNpUCMOCOBNEHNO Ansi COBPEMEHHOro
NCMNonb30BaHWs, ObLWEeCTBO HEMPABOMEPHO BKIIOUYMIIO B COCTaB HaroroBbix Bbi4eToB cymmbl HOC Ha ocHoBaHWu
cyeToB-(haKTyp, BbICTABIIEHHbIX NOAPAAHBIMY OpraHM3aunsiMm ¢ BblaeneHHon cymmon HOC, NOCKonbKy yKasaHHbIe
paboTbl (ycriyru), B cootBeTcTBUM € nogn. 15 n. 2 cT1. 149 Hanoroeoro kogekca Poccunckon denepaumn (oanee -
HK P®), ocBoboxaeHsbl oT Hanoroobnoxenusa HAC.

O6wecTBO obpaTuriocb B apOUTpaXHbIA Cyd C 3asiBNEHVWEM O MPU3HAHUKM PEeLleHWid HanoroBOro opraHa
HEe3aKOHHbIMM.

PeweHvem cyga nepBoW WHCTaHUUKW, OCTaBfeHHbIM 6e3 K3MEeHeHUs NOCTaHOBMEeHUsMW cyaa
anennsuMoHHON WHCTaHUUM M apBuTpaxHOro cyga okpyra, B YAOBMNETBOPEHMU 3asBreHus oTkasaHo. Cyabl
MPULLAK K BbIBOAY, YTO BbICTaBMNEHHbIE NOAPSAOHBIMU OpraHu3aumsammn cyeTa-akTypbl C BblAeNeHHbIMWU CyMMaMu
HOC He cooTBeTCTBYIOT nonoxeHuam n. 5 cr. 169 HK P®, a notomy He MOryt aBNATbCA OCHOBaHMEM AN
npumMmeHeHus Hanorosbix BbideToB no HOC. Cyabl ykasanu, 4To obLecTBO He MMeeT npaBa Ha BKIOYEHUE B
nopsgke, npegycmoTrpeHHom cT. 171 mn 172 HK P®, B coctaB Hamnorosbix BbldeTtoB no HOC cymm Hamora,
ynraveHHbiX o6LWeCcTBOM MOAPSAAHLIM OpraHu3aumsam 3a BbINOMHEHWE CMOopHbIX paboT (ycnyr), He nognexaimx
obnoxeHuo HAOC.

CynebHasa konnerusa BepxosHoro Cyaa Poccunckon ®denepaumm oTMEHUNa HasBaHHble cyaebHble akTbl 1
yaoBrneTBopuna 3asisrieHne obLiecTsa no crneaytoLwmm OCHOBaHUSAM.

B cootBetctBUM ¢ n. 5 c1. 173 HK P® cymma HOC, noanexawas ynnate B OGHmpKeT, ucumcnsietcs
cneaylowUMKM NnLaMm B criyqae BbICTaBIEHNS UMK MOKyNaTernto cyeTa-gakTypbl C BelgeneHneM cymmbl Harnora: 1)
nuuamn, He SABMAKWMMUCA HanoronnatenblinMkamn, WM  HamnoronnaTenblUMkamy, OCBOOOXOEHHbIMU  OT
ncnornHeHns obsiI3aHHOCTEN HamnoronnaTenblUnKa, CBA3aHHbIX C  WCYUCIIEHWMEM W ynnaTton Hamnora; 2)
HanoronnaTtenblukaMmyM Mpu peanusaumMnm ToBapoB (paboT, ycnyr), onepauuu no peanusauun KOTOpbIX He
noanexaTt HanoroodnoXeHuto.

Mpn stom cymma HAOC, nognexaiwias ynnate B GoaXeT, onpedensieTcs kak Cymma Hanora, ykasaHHas B
COOTBETCTBYIOLLEM cyeTe-hakType, NnepegaHHOM NoKynaTesnto ToBapoB (paboT, ycnyr).

B noctaHoBneHun KoHctutyumoHHoro Cyaa Poccuiickon ®epepaumm ot 3 utoHa 2014 r. N 17-1 pasbscHeHo,
YTO OAHMM W3 MPOSIBNEHUA ONCMO3UTUBHOCTM B PEryNMPOBAHMM HANOroBbIX NPAaBOOTHOLLEHWIA BbICTYNAET NpaBo
nvu, He gpnsalwmxca nnatensiwmnkamm HOC, unm HanoronnaTenbLUUKOB, OCBODOOXAEHHbLIX OT WCMOJSTHEHMUS
00s13aHHOCTEN HanoronnaTenbLyMKka, CBA3aHHbIX C €r0 UCYUCIIEHNEM U YMNAaTOW, BCTYNUTL B NPABOOTHOLLEHMUS MO
ynnarte gaHHoro Hamnora, 4to B cuny n. 5 cr. 173 HK P® Bosnaraet Ha Takmx nvy 00513aHHOCTb BLICTABNATb
nokynaTesnto cyeT-akTypy C BblAENIEHMEM B HEM CYMMbl Harora u, COOTBETCTBEHHO, UCUUCIIATL CYMMY AaHHOro
Hanora, nognexayto ynnarte B 61ofkeT. BbiCTaBNeHHbIN e NoKynaTento cveT-akTypa, cornacHo n. 1 ct. 169 HK
P®, B panbHeiwem CryXut Afsi HEro OCHOBaAHWEM ANS NMPUHATUS yKasaHHbIX B cyeTe-pakType CyMM Hamora K
BblYETY.

Kak cnegyet u3 n. 5 c1. 173 HK P®, 065a3aHHoCTb NpogaBua ynnatutbe HOC B GlomKkeT n npaBo nokynaTtens
NMPUMEHUTb HaroroBbll BbIYET CBHA3a@Hbl C OOHMM W TEM Xe pUAMYECKUM (AKTOM - BbICTaBIIEHUEM
cyeTa-hakTypbl: NpaBO MOKynaTensd Ha TakoW Bbl4eT CTaBUTCS B 3aBUCUMOCTb OT NPeabABIEHNs eMy NMpoAaBLoM
CyMM Hanora Ha [JobaBreHHyt CTOMMOCTb B nopsgke, npegycmotpeHHom HK P®, To ecTb nocpencrtsom
cueTa-gaktypbl (N. 1 cT. 169 HK P®), a 06s3aHHOCTb nNpodaBLa nepevymcnntb Cymmy 3TOro Harmora B GoaxeT
obycrnoBneHa BbICTaBNEHMEM MM cuyeTa-(pakTypbl C BblAENIEHMEM B HEM COOTBETCTBYHOLLEN CYMMbl OTAENBHON
CTPOKOW.

Taknm obpasom, obLiecTBO, NpnobpeTaBLLee Yy NOAPSAHbLIX OpraHu3auuii paboTbl (YCryrn) No CoXpaHeHUo
obbekTa KyrnbTYpHOrO Hacneausl, ero pecrtaBpauuvM U NPUCNOCOBIEHNIO ANsi COBPEMEHHOMO MCMOMb30BaHNA M
nonyyMBlLUEE OT 3TUX MOAPSIAHLIX OpraHu3auuii cyeta-dakTypbl ¢ BblgeneHnem cymmbl HOC, BnpaBe 6blno
NMPUMEHUTL COOTBETCTBYIOLLME HANOroBble BblMETHI, @ NoApsiAHble opraHM3aumMn o6si3aHbl ynnatute HOAC B
GlogxeT. Mpu aTOM [OokasaTenbCTB HanpaBfiEHHOCTUM AeNCTBUIA o6LiecTBa M NoApPAOHbIX OpraHuMsauuii Ha
nonyyYeHne Heo6oCHOBaHHOWM HANOroBOW BbIroAbl HE NPeAcTaBeHo U OBLLECTBY HE BMEHSIETCS.

Onpegenenue N 307-KIM7-12461
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I'IpaKTvu(a NpUMMeHeHUsA TaMOXeHHOro 3aKkoHogaTtenbCTBa

26. YuutbiBas 3akpenneHHbin B N. 6 ct. 3 HK P® obwmin ona Bcex obasaTenbHbIX nnaTtexen npuHUMN
opmarnsbHOM onpeaeneHHoOCTU HOPM, MOPSiAOK MCYUCMEHMS YTURM3aUMOHHOro cbopa M COOTBETCTBYHOLLME
06s13aHHOCTN NnaTenbLUMKOB AaHHOro cbopa He MOryT yCcTaHaBnMBaTbCA NyTEM NPUMEHEHWs HOPM Mpasa Mo
aHanoruu.

OO6LecTBO 3a8BMMNO K TAMOXEHHOMY OHOPMITEHUIO TOBAPLI - HOBbIE CAMOXOAHbIE NOrPY34MKN MHOCTPAHHOrO
nsrotosneHud. lNpn obpalleHnm B TaMOXEHHbIN OpraH C 3asiBfieHMeM O MpocTaBrneHMM OTMeTOK 00 ynnaTte
yTunusaumoHHoro cbopa B nacnoptax caMoOXoOHbIX MalUWH 06LEeCcTBO NpeACcTaBuNo B TAMOXEHHbIN OpraH pacyeT
yTunusaumoHHoro cbopa, B COOTBETCTBMM C KOTOPbIM B OCHOBY onpeaeneHus pasmepa cbopa nonoxeHa
KOHCTPYKLUMOHHAA Macca Morpy3vynkoB, YCTaHOBMEHHAss W3roTOBUTENAMWU. TaMOXEHHbIA OpraH oOTkasan B
npocTaBneHMn OTMETOK 06 ynnate yTuMnM3auMoHHOro cobopa B nacnoprtax CamMoOXOAHbIX MallvH B CBA3U C
HENOMHOW yNnaTon YTUNM3aLMOHHOro cbopa BBUAOY 3aHUKEHUA MacChbl MOrpy3ynkoB. [10 MHEHMIO TaMOXEHHOro
opraHa, npu wucdUcneHun cbopa MNOMMMO KOHCTPYKTMBHOM MacChl CreAoBaro YdecTb rpy30nogbeMHOCTb
Morpy34nKoB, YTO AOIMKHO BrieYb COOTBETCTBYIOLLEE YBENNYEHUE pasmepa cbopa.

OOwwecTBo obpaTmnock B apbuTpaxHbli Cyd C 3asiBNIEHWEM O NPU3HAHWUM peLLUEHMs TaMOXEHHOro opraHa
He3aKOHHbIM.

PeweHvem cyga nepBol  WHCTaHUMKW, OCTaBfeHHbIM 6e3 M3MeHeHUs MNOCTaHOBMEHUAMW cyda
anennsauMoHHON MHCTaHUMM U apOuUTpaxHOro cyda OKpyra, B YOOBNETBOPEHUWN 3asiBNeHWst oTkasaHo. Cyabl
NCXOOUNN U3 TOrO, YTO ONpefeneHne MOHATMA "MakcMManbHasi TEXHUYECKM OOoMnycTumasi Macca" B OTHOLLEHWUU
CaMOXO[HbIX MaLUWH OTCYTCTBYET Kak B [lepeyHe BUOOB M KaTeropuMm caMOXOOHbIX MALIMH U MPULENOB K HUM, B
OTHOLUEHMM KOTOPbIX YMNnadnBaeTcs YTUNM3auUUOHHbIM cbop, a Takke pasmep yTunM3aumoHHoro cbopa,
yTBEPXXAEHHOM nocTaHoBneHueM [NpasutensctBa Poccuiickon ®epepaumm ot 6 despana 2016 r. N 81 (nanee -
lMepeyeHb), Tak MU B TexHu4eckoM pernameHTe TamoxeHHoro coto3a 010/2011 "O ©Ge3onacHOCTU MalVH U
obopynoBaHus", ytBepxxaeHHoM peweHnem Komucenn TamoxxeHHoro coto3a ot 18 oktsiopsa 2011 r. N 823.

B cBA3n ¢ aTMM Ha ocHoBaHuu 4. 6 cT. 13 AlK P® cyabl npyMeHvnn no aHanorum 3akoHa MOMOXeHUs
TexHudeckoro pernameHTa TamoxeHHoro cot3a "O 06e30nacHOCTM KOMECHbIX TPaHCMOPTHbLIX CPeacTB”,
yTBEpPXAEHHOro peleHnem Komuccum TamoxkeHHoro coto3a ot 9 agekabpsa 2001 r. N 877, B KOTOPOM [AaHo
onpefeneHne TEXHUYECKM [OOMyCTMMOW MaKCUMaribHOW MacCbl KOMEeCHOro TPaHCMOPTHOrO cpeactea -
YCTaHOBMNEHHOW U3roTOBUTENEM MaKCUManbHOW Macchl TPAHCMOPTHOrO CPEACTBA CO CHapshKeEHMEM, Naccaxmnpamm
N rpy3om.

Mo aHanormmM c ykasaHHbIM oOnpedeneHMeM cydbl MNPUWNAM K BbIBOAY, 4YTO AONs LUenei pac4yeta
YTUNM3aLUMOHHOrO cBopa MakcuMmarnbHasi TeXHUYECKM OOonycTMmasi Macca norpysyvka [oSbkHa onpenensatbes
nyTeM CyMMMUPOBAHUS MacChbl CaMOXOAHOW MalluMHbl U ee rpy3onogbeMHocTu. MNpu Takom pacyeTe cGopa ero
BENnMYMHa 3a KaKOblii MOrpy3ynK OOSHKHA COCTaBNATb ABYKPaTHbIN pasmep GasoBoW CTaBkM, B TO BpeMsl Kak
06LLEeCTBOM YTUMNM3ALMOHHbIA COOP MCYMCIIEH UCXOAA U3 OQHOKPATHOro pasmepa 6as3oBoi CTaBKu.

Cyne6Hasa konnerua BepxosHoro Cyga Poccuiickoii ®efgepauun oTMeHUna HasBaHHble cydebHble akTbl U
HanpaBsuna Jeno Ha HOBOe PacCMOTPEeHWe Mo credyoLM OCHOBaHUSIM.

Kak HeopHokpaTHO YykasbiBan KoHctuTyumoHHbin Cyn  Poccuiickon ®epepauuun, B perynnpoBaHun
obs3aTenbHbIX NYOGNUYHBIX MHAMBUAYANbHO BO3ME3AHbLIX MMaTexen KOMMNEeHCaLMOHHOro (hruckanbHOro xapakrepa
(dbmckanbHbIX cbopoB) BNpaBe yyacTBoBaTb [1paButenscTBo Poccuiickon depepaumm - B TOW Mepe, B KaKOW 3Tu
nnatexu ponyckatTcsa no cmbicny PegepanbHOro 3akoHa, Boanarawowero Ha [lpaButensctBo Poccuiickon
denepaumu onpegeneHme B CBONX HOPMATUBHbBIX MPABOBbIX aKTaxX Nnopsaka UX MCYUCIIEHMS.

Mpu aToM obsizaTenbHble B CUMy 3akoHa NybnuyHble nnatexu B BIOMKeT, He ABNSIWMECS Hanoramm u He
nognagatowue nop gaHHoe HK P® onpepeneHne cb6opoB M He yka3aHHble B HEM B Ka4eCTBe TakoBbIX, HO MO CBOEWN
CyTW npeacTaBnsiowme cobo UMeHHO durckanbHble cbopbl, He AOMKHbI BbIBOAUTLCHA M3 cdhepbl AencTBusA CT. 57
KoHctutyummn Poccwuiickon ®depepaumm v pasBuMBalOWMX e€e MNpaBOBbIX No3uumMn 06 yCcrnoBusX Hagnexaiero
YCTaHOBMEHUSA HANoros n c6opoB, KOHKPETM3UPOBAHHLIX 3aKkoHog4AaTeNneM NPMMEHUTENbLHO K cbopam, B YaCTHOCTM
n. 3 ct. 17 HK P®, kotopas npnobpeTaeT TeM cambiM yHMBEPCANbHBIN XapakTep.

Tak, Ana OTHOLLEHMI No ynnarte d)VICKaJ'IbeIX C60pOB B NpaBOBOM rocygapcrtee npuHuunmarnbHO Ba)XHbIM
aBnsietca  cobniogeHne Tpe6OBaHI/IFI onpeneneHHoCTn npaBoOBOro perynmpoBaHuA, 3aknyaroLwencas B
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KOHKPETHOCTU, SICHOCTU U HEABYCMbICIIEHHOCTU HOPMATUBHbLIX YCTAHOBEHWUA, YTO NPU3BaHO obecneuntb muy, Ha
KOTOpOE 3akOHOM BoO3JiaraeTtca Ta UM nHasd 00513aHHOCTb, peanbHyil0 BO3MOXHOCTb npeaBunaeTtb B pPa3yMHbIX
npepgenax nocneacrtema cBoero noeeaeHna B KOHKPETHbIX obcToaTenbCTBaAx.

C y4yeTOM M3NOXEHHOrO Ha OTHOLLEHMS NO B3UMaHUIO YTUNM3aLUMOHHOro cbopa pacnpocTpaHseTcs obLmn
Onsa Bcex obszaTenbHbIX NnaTtexen NpuHLMN opMarbHOW onpedeneHHOCTU, Halleawmnii CBoen 3akpenneHune, B
yacTtHocTu, B n. 6 cT. 3 HK P® n cocToqawwmin B TOM, 4TO npaBuna nx B3MMaHUs OOSMKHbI BbiTb CHOPMYynmMpoBaHbl
SAICHbIM 0Bpa3oM, YTobbl 06513aHHOCTL MO ynnaTte morna 6biTb UCNONHEHA NPaBUNBHO KaXKAbIM NMAaTENbLIMKOM U HE
3aBucerna oT YCMOTPEHMUS KOHTPONUPYHOLLUX OpraHoB.

OTO 03HayaeT, YTO BCE CYLLECTBEHHbIE ANIEMEHTbI IOPUONYECKOrO COCTaBa yTMNM3auMoHHOro cbopa, B TOM
uncne ero 6asoBas cTaBka M MOPSIAOK UCYUCIEHMUS, OOJKHbI OblTb YCTAaHOBMEHbI 3aKOHOM W MPUHATHIMU B
COOTBETCTBMM C HUM HOPMAaTUBHLIMM NPaBoBbIMK akTamu NMpasuTtensctea Poccuiickon ®epepauuun. OnpeneneHuve
OaHHbIX ~ 3MEMEHTOB U COOTBETCTBYKOLIMX UM  0Bs3aHHOCTEW nnatenblukoB cbopa B pamkax
NpaBoNpPUMEHNTENBHON OEeATENBHOCTM TaMOXEHHbIX OpraHoB, PaBHO Kak W BOCMOMHeHWe npobernoB B nopsake
ncuncneHnsa cbopa no aHanorumn, He MoxeT BbiTb MPU3HAHO MPaBOMEPHbLIM.

YT1BepxaeHHbin MNMpaButenbctBoMm Poccuickon degepaumm NOpsiaoK UCUUCIEHUS YTUNN3aUMOHHOro cbopa
He COAEPXUT HOPMbI, NpeanvcbiBaloLLeN onpeaensaTs pa3mep cbopa B OTHOLLEHWM MOrPY34YNKOB C YHETOM TaKoWm
X TEXHWYECKOW XapaKTepUCTUKM, Kak rpy3onogbeMHOCTb B [JOMOSIHEHME K yKa3aHHOW W3roToBUTENEM Macce
CaMOoro Mnorpy3yuka.

CrnepoBaTtenbHO, UMEHHO Macca Norpysynka Heobxoanma gs pacdeta CyMMbl YTUNM3aLMOHHOIo cbopa, Tak
Kak BrvsiHME 3TOro napameTtpa Ha MpoLecc yTUNn3aLmm caMmoxogHblX NOrpy3YnMKoB HOCUT OO BACHUMBIN XapakTep U
nony4ymnno ceoe 3akpenreHue B [lepeyHe B cooTBeTCTBUM C MN. 4 - 5 cT. 24.1 ®efepanbHOro 3akoHa oT 24 UoHSA
1998 r. N 89-®3 "O6 oTxogax npomnsBoAcTBa U NoTpebneHus".

MpvHMMas BO BHUMaHWE, YTO PacLUMPUTENbHOE WCTONKOBaHME MOHATMS "MaKCMMmarnbHO [onycTumas
TEXHMYeckasi Macca" B OTHOLIEHUM CaMOXOAHbIX MallMH CMOCOGHO NpPYMBOAWUTL K ABYKPATHOMY MW3MEHEHMIo
pa3Mepa yTMNmU3auMoHHoro cGopa, criedyeT Npu3HaTb, YTO JaHHbLIA BOMPOC MMEET CYLEeCTBEHHOE 3HayeHue C
TOYKU 3peHUusi cobrnogeHns npuHumuna dopmarbHOW OnpeaeneHHOCTU HOPM, PeryrvpyoLlmx B3MMaHue gaHHOro
chvckanbHoro nnatexa. B cBA3W ¢ 3TUM y CydoB, NMpU HamMuuM HeonpeaeneHHOCTU B NMPaBOBOM PErySIMpPOBaHNUM,
OTCYTCTBOBAmnu 3aKOHHbIE OCHOBaHWS ANsi TOro, YTOObl UCTONKOBLIBATL MpaBunia UCHUCIIEHWUS YTUMU3aALUOHHOIO
cbopa B CTOPOHY yBENUYeHNs huckanbHOro 6pemMeHu, Bo3naraemoro Ha ero nnaTternbLUKOB.

Onpegenenne N 305-KIM7-12383

MpakTuka npumeHeHus nonoxeHun Kogekca Poccurickon ®egepauunmn
06 aAMUHUCTPaATMBHbLIX NPaBOHaPYLUEHUAX

27. 3asBneHve peknapaHToM nmMbo TaMOXeHHbIM Opokepom (npeactaBuTenem) nNpuU  TaMOXEHHOM
JeKknapvpoBaHun TOBaApOB HEOOCTOBEPHbLIX CBEAEHUN O Ka4YeCTBEHHbIX XapaKTepucTukax TOBapOB MpU YCroBUK
MOSTHOTO AEKNapupoOBaHMs 3TUX TOBApOB MO KOMNMYECTBEHHbIM XapaKTepuCcTUKam NoanexuT KkBanudukauum no 4. 2
cT. 16.2 KoAll P®.

OO6LiecTBO nNpeacTtaBuno B TaMOXEHHbI OpraH [eknapauuio Ha ToBapbl Ans Uenel TaMOXEeHHOro
odopmMneHns BBE3EHHOro Ha Tepputopuio Poccunckon depepaumm ToBapa. B xoge npoBepkn npaBunbHOCTU
Knaccudgukaumm ToBapa TaMoXeHHbIM OpraHoOM Ha3HaveHa akcnepTusa, No pesynbTatam KOTOPOMN ObINo BbIABNEHO
HeJeKnapvpoBaHue Nno YCTaHOBIEHHOW hopMe TOBApOB, NOAMEXaLUUX TAaMOXEHHOMY AeKNapMpoBaHUIO.

lMocTaHOBNEHMEM TaMOXEHHOrO opraHa OOLEeCTBO MPUBMEYEHO K agMUHMCTPATUBHOW OTBETCTBEHHOCTM,
npegycMmoTpeHHon 4. 1 cT. 16.2 KoAll P®, ¢ HasHavyeHneM HakasaHusa B Buge wrpada.

OO6wectBo 06paTUNOCL B apOUTpaXHbIA CyA C 3asiBEHMEM O MPU3HAHUMM MOCTAHOBMNEHWUS TAMOXEHHOro
opraHa He3aKOHHbIM.

PeleHvem cyga nepBoW WHCTaHUMWM, OCTaBneHHbIM 6e3 W3MeHeHUs MOCTaHOBMEHUAMM cyda
anennsuMoHHOM WMHCTaHUMU UM apBGuTpaxHOro cyfda OoKpyra, B YAOBINETBOPEHWM 3asiBNeHUst oTkasaHo. Cyabl
NCXOAMUIM U3 TOro, YTo OBLLECTBO 3a/leKnapypoBario UHOW ToBap, YeM TOT, KOTOPLI NPEACTaBUIO K TAaMOXEHHOMY
0hOpPMIEHUNIO, U, COOTBETCTBEHHO, HE 3aAeKNapvpoBano (akTUYecKu BBE3EHHbI ToBap, YTo obpasyeT cocTas
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aQMVHUCTPATMBHOIO NpaBOHapYLUEHUS, NpegyCMOTPEHHOro Y. 1 ¢T. 16.2 KoAll PO.

CynebHasa konnernss BepxosHoro Cygna Poccuiickon depepaumm OTMeHMna npuHATble cyaebHble akTbl 1
yaoBneTBopuna 3asisreHue obLiectsa no cneayowmm OCHOBaHUSM.

CornacHo n. 30 noctaHoBneHus NneHyma BepxosHoro Cyga Poccunckon ®epepauum ot 24 oktabpa 2006 r.
N 18 "O HekoTOpbIX BOMpOcax, BO3HMKAILLMX Y CyQOB Npu NpuMeHeHun ocobeHHor YacTu Kogekca Poccunckon
depepaummn 06  aAMWHUCTPATMBHBIX  MPaBOHAPYLIEHUsIX"  MpU  pas3rpaHubeHnn  agMUHUCTPaTUBHBIX
NnpaBoOHapyLLIEHWIA, OTBETCTBEHHOCTb 3a KOoTopble npegycmoTpeHa 4d. 1 un 2 c1. 16.2 KoAll P®, Heobxoammo
NCXOONTb U3 CrieayoLero.

Yacteio 1 c1. 16.2 KoAll P® ycraHoBneHa OTBETCTBEHHOCTb 3a HeAeKknapupoBaHWe ToBapoB U (Mnn)
TPAHCMOPTHLIX  CPeacTB, kKorga nuUoM  DakTMYEeCKUM He  BbINONHAKTCA  TpeboBaHMA  TaMOXEHHOro
3akoHodaTenbCTBa No AEKNapMpoBaHMIO Y TaMOXEHHOMY 0(hOpMIIEHNIO TOBapa, TO €CTb TaAMOXXEHHOMY OpraHy He
3asBnseTCs BeCb ToBap NMbo ero YacTb (He 3asABnseTCca YacTb OAHOPOAHOIo ToBapa Nnbo npu AeknapupoBaHun
TOBapHOW NapTuW, COCTOSLUEN U3 HECKOMbKMX TOBapOB, B TAMOXEHHOW Aekrnapaumu coobLialTcs cBedeHus
TOonbko 06 OAHOM TOBape WM K TaMOXeHHOMY OdOpMIEHMI0 MpeAcTaBnseTcd ToBap, OTNWYHBIA OT TOrO,
CBefeHNs O KOTOpOM Obinv 3asBneHbl B TaMOXEHHOW Aeknapauuu). Ecnu ke TOBap MO KONMMYECTBEHHbIM
XapakTepucTMkaM  3adekrnapupoBaH  MOMHOCTbIO, HO  AeknapaHTom nubo  TaMOXeHHbIM  Gpokepom
(npeactaButenem) B TaMOXEHHOW Aeknapauun 3asiBfeHbl He COOTBETCTBYWOLME AeNCTBUTENbHOCTU
(HepgocToBepHbIE) CBEAEHUSA O KaYeCTBEHHbIX XapaKTepucTukax ToBapa, HeoOXOAUMbIX AN TaMOXEHHbIX Lenen,
3TV gencTBusa obpasyloT cocTaB agMWHUCTPATMBHOIO MpaBOHApYLUEHUs, NPeayCMOTPeHHbIN 4. 2 ¢T. 16.2 KoAll
P®, npu ycnosun, 4to Takne cBegeHUsI MOCAYXXWUIN OCHOBaHWEM ANs OCBODOXAEHWS OT ynnatbl TAMOXEHHbIX
MOLUMNWH, HANoroB UNu Ans 3aHWKeHUs ux pasmepa.

Takum obpasom, owubka B Knaccudmkaumm ToBapa Ansi TAaMOXEHHbIX LeENew, He COonpsbKeHHas C
HEeOCTOBEPHLIM AEKNapMPOBaHNEM €0 KONMYECTBEHHbIX XapaKTEPUCTUK, HE MOXET CIYXWUTb OCHOBaHMEM ANs
npuBneYeHnsa K OTBETCTBEHHOCTU No 4. 1 cT. 16.2 KoAll P®.

Mpn atom M3 copepxaHus nonoxeHun 4y. 1 m 2 ct. 16.2 KoAll P® cnegyert, 4TOo 3akoHogaTenb
paccmaTpvBaeT HedeKnapupoBaHWe TOoBapa B KayecTBe MpaBOHAPYLUEHWS, MMEKLWEro 3HauuTenbHO 6onbLuyto
06LLEeCTBEHHYIO OMacHOCTb AN cepbl TAMOXEHHOro Aena B CPaBHEHUM C HEOOCTOBEPHbLIM AeKrapypoBaHMEM
TOBapOB, YTO HAXOAWUT OTPaKEHWE B HECOMOCTaBUMOCTM pasMepoOB CaHKLUWUIA, YCTAHOBIEHHbLIX AaHHBIMU HOpMaMM.
Mpn aTom cocTaB NpaBoHapyLlLeHWs, NpeaycMOTpeHHbIN Y. 1 cT. 16.2 KoAll PO, aensetca cdopmManbHbIM, B TO
BPeMsl Kak OTBETCTBEHHOCTb Mo 4. 2 cT. 16.2 KoAll P® HacTynaeT TOMbKO MpWU YCMOBUU, YTO HEAOCTOBEPHOE
JeknapvpoBaHue ToBapa np1Beno K HebnaronpuaTHbIM NOCNEACTBUSM - HeynnaTe TaMOXeHHbIX MOLUMUH.

BBe3eHHbIn TOBap OblT MOMHOCTBIO 3afdeknapuMpoBaH OOLWECTBOM C yKas3aHMEM CBEOEHWA O ero
HaVMEHOBaHMM U  KONMWYeCTBE B  COOTBETCTBUM C  YCIOBMSMM  BHELUHETOPrOBOrO  KOHTpakTa U
TOBapOCONPOBOANTENBbHBIMU AOKYMEHTAMMU.

CnepoBaTtenbHO, B paccMaTpMBaeMon cuTyauuu MMENo MecTO 3asdBreHue HeAOCTOBEpPHbIX CBeAEHUA O
KayeCTBEHHbIX XapaKTepucTukax pakTU4eckM BBE3EHHOro TOBapa, Torda Kak caMm ToBap 3ajekrnapupoBaH
MOMHOCTbIO, YTO obpasyeT coCTaB MpaBOHApYLUEHWsl, OTBETCTBEHHOCTb 3a KOTOpOe YyCTaHoBreHa 4. 2 cT. 16.2
KoAIll P®.

Onpepnenenune N 307-A017-8737

28. HepasmellieHne X035MCTBYOLWMM CyObeKTOM, OCYLLIECTBSIOLNM TOProBylo AeATENbHOCTb NOCPEACTBOM
opraHusaumm TOproBon cetTu, B WH(OPMaLMOHHO-TENEKOMMYHUKALUMOHHON ceTn WHTepHeT uHdopmauun 06
YCroBusIX OTOOpa KOHTpareHTa nAns 3akfideHus [OoroBopa MOCTaBKM MNPOOOBOSMBCTBEHHbIX TOBApOB U O
CYLLIECTBEHHbIX YCIOBUSIX TaKoro [JoroBopa He obpasyeT cocTaB aAMWHUCTPATMBHOIO MNpaBOHapYLUEHWS,
OTBETCTBEHHOCTb 3a KOTOpOe npegycMoTpeHa 4. 1 cT. 14.41 KoAll Po.

B xoge npoBeneHus nposepku cobnogeHnsa TpeboBaHWiA, NpeabaBrseMbiX K XO3AWCTBYOLWMM CyObekTam,
OCYLLECTBMAIOWNM TOProByl0 [AeATeNbHOCTb MNOCPEeACTBOM OpraHusaumyM TOProBoW cetu nvbo nocTaBky
NPOAOBOMbCTBEHHBIX TOBAPOB B TOProBble CETW, YCTAHOBMEHHbIX Y4. 1 u 2 cT. 9 degepanbHoro 3akoHa ot 28
aekabpss 2009 r. N 381-®3 "O6 ocHoBax rocygapCTBEHHOIO PErynMpoBaHUs TOProBOW [OesTeNbHOCTU B
Poccuinckon ®epepaummn” (ganee - 3akoH N 381-d3), aHTUMOHOMNOMbHBLIN OpraH BbISBWUM (hakT OTCYTCTBMSA Ha
cante obuwectBa B WH(POPMaLMOHHO-TENEKOMMYHMKALUMOHHON ceTn WHTepHeT (ganee - WHTepHeT-cawT)
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nHcpopMaummn o6 ycrioBusix oT6opa KOHTpareHTOB [AOJ1si 3aKMYeHUs OOroBopa MOCTaBKM MPOAOBOSIbCTBEHHbIX
TOBapOB, a TakkKe akTyanbHOW MHOPMaLIMK O CYLLLECTBEHHbIX YCIIOBUSIX TAKOro JOroBopa.

lMocTaHOBNEHMEM  AQHTUMOHOMOMBLHOrO  opraHa  obWecTBO  MNPUMBMEYEHO K  agMUHUCTPaTUBHON
OTBETCTBEHHOCTM, npeaycmoTpeHHon 4. 1 c1. 14.41 KoAll P®, c HasHayeHuMeM HakasaHus B Buae
aaMMHUCTPaTUBHOIO WTpada.

O6uecTBo 06paTVIJ'IOCb B ap6VITpa)KHbIIZ cyn C 3adelieHnem O Npu3HaHUM  NMOCTaHOBJ1IEHUA
AdHTMMOHONOJ1IbHOIO OpraHa He3akOHHbIM.

PelweHnem cyga nepBOM WHCTaAHUMKM, OCTaBfeHHbIM 6e3 W3MeHEeHUsI MOCTaHOBMEHUsSIMM  cyda
anennsauMoHHOW WMHCTaHLUMU U apbuTpaxHoro cyda okpyra, B YOOBNETBOPEHMWU 3asiBeHWs oTkasaHo. Cyabl
KBanMduuupoBanu ykasaHHoe [JesiHMe Kak HenpegocTaBrieHne o6LecTBOM 3anpallvBaeMoi KoHTpareHTamu
nHdopmaumMm 06 ycrnoeusax oTOOpa KOHTpareHTa AN 3aKfi4YeHusl 4oroBopa MNOCTaBKU MPOOOBONIbCTBEHHbIX
TOBApOB, O CYLECTBEHHbIX YCMOBUSX Takoro gorosopa. Cydbl Takke ykasanu, 4TO nop HenpenocTaBrieHUneM
MHcbopMaUMK MO 3anpocy KOHTpareHTa MOHMMAaeTCs He TOJSIbKO YKMOHEeHWE TOProBoOW CeTUM OT HanpasfeHus!
KOHTpareHTy MUCbMEHHOro oTBeTa O crnocobax u copmax oTbopa, HO M Hepa3MelleHue Takoi MHdopmauum
0o6LeoCTYNHbIM CMOCOGOM  Ansl KOHTPAareHTOB Ha WHTepHeT-caiTe, Tak Kak obpalleHne KOHTpareHTta kK
CBedeHNAM, pasMeLLEHHbIM Ha UHTEPHET-canTe TOProBoWi CETU, ABNSETCA cnocoGoM 3anpoca UHdopMaLmm.

CynebHasa konnerns BepxosHoro Cyga Poccuinckon ®epepaumm OTMEHWNa pelleHne cyga nepsow
WHCTaHUUW, NocTaHOBMNEHME Cyda anennsuuoHHON WHCTaHUMW M NOCTaHOBMEHUE apOuTPakHOro cyda okpyra u
yAoBreTBopuna 3assrneHve obLiecTsa no criegyroLmMm OCHOBaHUSAM.

CornacHo 4. 1 cT. 14.41 KoAll P® agMuHUCTpaTnBHasa OTBETCTBEHHOCTb HACTynaeT 3a HenpeaocTaBneHue
XO3ANCTBYIOLLMM CYOBEKTOM, OCYLLECTBMSIOLNM TOProBYyO AeATENbHOCTL MOCPEACTBOM OpraHm3auuu TOproBon
CeTu, 3anpalumMBaeMon KOHTpareHTomM nHdopmMaumm o6 ycnosusx otbopa KOHTpareHTa Ans 3akroyeHust 4orosopa
NOCTaBKN NPOAOBOSIbLCTBEHHBLIX TOBAPOB, O CYLLECTBEHHbLIX YCITOBUSAX TAKOro 4OroBopa.

Ucxoga w3 6YKBaJ'IbHOFO TOJNMKOBaHUA YKa3aHH017I HOpPpMbl MnpaBa, npaBoOHapyweHnemMm npusHaeTca
HenpeanocTtaBlieHne COOTBETCTBYHOLNM XOSHVICTByIOLLI,VIM Cy6beKTOM yHOMﬂHyTOVI VIHd)OpMaLI,VIVI Ha 3anpoc,
FIOJ'Iy‘-leHHbIVI CO CTOPOHbI KOHTpareHTa.

YunTbiBasd UCTOPUYECKMIN N CUCTEMATMYECKMI CMOCOOLI TONKOBAHMSA NPaBOBbIX HOPM, CoAepXalumnxcs B Y. 1
cT. 9 3akoHa N 381-®3 u u. 1 c1. 14.41 KoAll P®, OTBETCTBEHHOCTb 3a Hepa3MeLleHUe COOTBETCTBYHOLLUM
XO3SINCTBYHOLUM CYOBLEKTOM YMOMSIHYTOM MHOPMaLMM Ha UHTEPHET-calnTe He npegycmotpeHa 4. 1 cT. 14.41
KoAll P®.

Takon BbIBOA cnegyet M3 TOro, YTO M3HayanbHO, B cooTBeTCcTBMM € 4. 1 cT. 9 3akoHa N 381-03,
0053aHHOCTb  XO3ANCTBYIOLLErO  CYObekTa, OCYLLEeCTBMSOWEro TOProByl AesATenbHOCTb  NocpencTBOM
opraHusaumm TOpProBon ceTu, obecneynTb XO3SANCTBYKOLLEMY CYOBEKTY, OCYLLeCTBMSLWEMY NOCTaBKM
NPOAOBOSIbLCTBEHHLIX TOBAPOB, AOCTYN K MHGoOpMauuMum o6 YyCnoBusix OTOOpa KOHTpareHTa Ans 3akinio4veHus
[OoroBopa MnocTaBkU MPOAOBOSIbCTBEHHbLIX TOBApPOB M O CYLLECTBEHHbIX YCITOBUSIX TaKOro JoroBopa Morna ObiTb
peanusoBaHa AByMs cnocobamu: nnMbo nyTem pasMeLLeHns COOTBETCTBYHOLLEN MHAOPMAL MM Ha MHTEPHET-calnTe,
nmbo nyTtemMm npenocTaBlieHus 3anpaiuvBaemon nHdopMaumm 6e3Bo3Me3HO B YeTbipHaAUAaTUOHEBHbIA CPOK CO
OHS Mory4yeHuns 3anpoca.

B cootBeTcTBUM C U. 1 cT. 14.41 KoAll P® oTBeTCTBEHHOCTb Obinia NpeaycMoTpeHa 3a HenpeaocTaBreHne
XO3SIMCTBYIOLLUM CYOBEKTOM, OCYLLECTBNSAIOLMM TOProByK AesATENbHOCTb MOCPEACTBOM OpraHvM3aLlumum TOProBou
CeTu, 3anpallmBaeMon KOHTpareHTOM yKkazaHHON nHgopmaumn.

3a HepasmelleHne Takon nHopmaumm Ha MHTEPHET-CanTe agMUHUCTPaTMBHAas OTBETCTBEHHOCTb He Obina
npeaycMoTpeHa.

Mocne ucknouvenns PepepanbHbiM 3akoHOM OT 3 uions 2016 r. N 273-d3 "O BHeceHUN M3MEHEHUN B
depepanbHbii 3akoH "O6 OCHOBax rocygapCTBEHHOIO PerynupoBaHUsi TOProBow AesTenbHOCTU B Poccuiickon
depepaumn” n Kogekc Poccuiickon ®egepaumm o6 agMUHUCTPATUBHBLIX MpaBOHapYLUEHMSX" CIoB "MnM nyTem
npegocTaBneHnsl 3anpalimBaemMon MHgopMauun 0e3B03Me3gHO B YeTbipHAOUATUAHEBHbLIA CPOK CO  OHS
nonyyeHus 3anpoca" cooTBETCTBYOLMNE U3MeHeHnst B Y. 1 cT. 14.41 KoAll P® BHeceHbl He Obinu, XoTa gpyrue
N3MEHEHNS, KacatoLLmMecsi OTBETCTBEHHOCTM YKa3aHHbIX XO3ANCTBYHOLLNX CYOBEKTOB 3a NMpaBOHAPYLLEHNS B AaHHOW
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cdhepe, 3TUM ke 3aKOHOM Bblnn NPegyCMOTPEHbI.

YuntbiBag aAMUHUCTPATUBHbBIA XapakTep NPaBOOTHOLLUEHWI, B KOTOPbIX HAXOAATCS rocy4apCTBEHHbIA opraH
W nuuo, npuBrnekaemMoe K agMUHUCTPaATUBHOM OTBETCTBEHHOCTW, paclUMpUTENbHOE TOMKOBaHWe HopMm 06
aAMUHNCTPATMBHON OTBETCTBEHHOCTWN He AonyckaeTcd. AOMUHUCTpATUBHAsS OTBETCTBEHHOCTb, YCTAHOBMEHHAd M.
1 cT. 14.41 KoAll PO, HacTynaeT nuLlb 3a Te AEUCTBUS, KOTOpble NPSIMO NpeayCMOTPEeHbl ANCNO3nLNEN YKa3aHHON
HOPMbl.

Taknm obpasoM, gonyuweHHoe oOLWecTBOM HapyweHue TpeboBaHum 4. 1 c1. 9 3akoHa N 381-03 (B
pedakumm, gencteytollen ¢ 15 uonsa 2016 r.), BbipasmBLLEECS B HEpa3MELLEHUM Ha MHTEPHET-caiTe Heobxoanmonm
MHpopMaumm, He MoOXeT ObiTb KBaNMUUMPOBAHO Kak NPOTMBOMNPAaBHOE AesiHWe, OTBETCTBEHHOCTb 3a KOTOpoe
ycTaHoBrneHa Y. 1 c1. 14.41 KoAll Po®.

Onpepnenexne N 304-A017-12725

29. VsameHeHWe HaVMeHOBaHWS HOPWAMYECKOro nuua B CBSA3W C NpuBedeHWeM ero B COOTBETCTBME C
HopMamu . 4 K P® He TpebyeT BHECEHWNS M3MEHEHMIW B NacnopT CAESNKW U NMO3TOMY He BreveT NpuMeHeHue
aAMVHUCTPATUBHOW OTBETCTBEHHOCTU, MPEYCMOTPEHHON Y. 6 cT. 15.25 KoAl Po.

O6LecTBO GbINO 3aperncTpMpoBaHo, Kak lpUanYeckoe NUUo B hopMe 3aKpbITOro akUMoHepHoro obliecTea
M 3aKMYUIO KOHTPAKT Ha MNocTaBKy OenkoBO-BUTaMWHHO-MUHEpPAanbHOro KOHLEHTpaTa, B CBSI3M C YeM B
YNOMHOMOYEHHOM BaHKe OTKPbIT MacrnopT CAEnKM.

B nopsigke BbinonHeHusa TpeboBaHui N. 7 cT. 3 ®egepanbHoro 3akoHa oT 5 masa 2014 r. N 99-03 "O
BHECEHUU M3MeHeHU B rnasy 4 yacTu nepBon [paxaaHckoro kogekca Poccuiickon depepauum n 0 NpusHaHUu
yTpaTUMBLLUMMWU CUMY OTAEnNbHbIX MOMOXEHWA 3akoHodaTenbHblx aktoB Poccuiickon ®epepauun” (poanee -
®epnepanbHbiii 3akoH N 99-03), cornacHo nUCTy 3anucn EanHoro rocyaapCTBEHHOMO peectpa puanyecknx nuu,
BHECEHA 3anucb O rOCYAApPCTBEHHOW perucTpaumm W3MEHEHWUW, BHOCMMBbIX B y4peauTerbHble [OOKYMEHTbI
oblecTBa B 4YaCTU U3MEHEHNSA €ro HaMMEHOBaHUS.

MO MHEHMI0O TaMOXEHHOro oOpraHa, CpOK TMpPeACTaBneHMs B YMNONIHOMOYEHHbIN 6GaHK [OKYMEHTOB,
HeobxoouMbIX AN nepeodopMeHnst nacnopTa CAENKU, COornacHo nonoxeHuam nn. 8.1 - 8.4 MHcTpykumn BaHka
Poccum ot 4 umoHa 2012 r. N 138-U "O nopsigke NpefcTaBrneHus pe3vaeHTaMu YNOoNHOMOYEHHbIM OaHkam
OOKYMEHTOB 1 MH(pOpMaLIUK, CBA3AHHBLIX C MPOBEAEHNEM BanioTHbIX onepauui, nopsiake opopMreH1s nacnopTos
COEnoK, a Takke Mopsiake YydeTa YNOMHOMOYEHHbIMM OaHkamy BantoTHbIX OMepauui M KOHTpONns 3a UX
nposefeHuem" - He nosgHee 28 aHBapa 2016 r. BkNoUMTENbHO. Mexay TemM AOKYMEHTbl B YNONHOMOYEHHbIN BaHK
obuiecTBOM npeacTaBneHbl He Obinn, NacnopT caenku He nepeodOopMIIEH.

lMocTaHOBNEHMEM TaMOXEHHOrO opraHa OOLeCTBO MPUBMEYEHO K agMUHUCTPATMBHOW OTBETCTBEHHOCTM,
npegycMoTpeHHom 4. 6 cT. 15.25 KoAll P®, ¢ HasHavyeHneM Haka3aHUs B BUAe agMUHUCTPATMBHOIO WTpada.

O6uwecTBo 06paTUNoch B apbuUTpaxkHbIM cyd C 3asiBNieHUeM O NPU3HaAHUMKU MNOCTAHOBMEHUS TaMOXXEHHOro
opraHa He3aKOHHbIM.

PeweHnem cyna nepBon WHCTaHUUKN, OCTaBMNEHHbIM 6€3 M3MEeHEHNsI MOCTaHOBIIEHNEM cyna anennauynoHHomn
MHCTaHUMWN, B yOOBNeTBOpPEHUN 3adaBJ1I€HUA OTKa3aHo.

CynebHasa «konnerusa BepxosHoro Cypa Poccunckon depepauum OTMeHMNa pelleHue cyga nepsow
WHCTaHUMN U NOCTaHOBMNEHWEe cyaa anennsiuuMoHHOW WHCTaHUuW M yaooBneTBopuna 3asiBfeHne obuiectsa no
crnegywoLmum OCHOBaHMWAM.

B cuny n. 7 c1. 3 ®egepansHoro 3akoHa N 99-03 yupeautenbHble JOKYMEHTbI, @ Takke HanMeHOBaHuSA
IOpPUONYECKMX MWL, CO34aHHbIX A0 AHA BCTYNNeHus B cuny Hactosiwero ®degepanbHOro 3akoHa, noanexar
npuBeaeHuo B cooTBeTcTBne ¢ Hopmamu . 4 TK P® (B pepakuum Hactosiwero degepansHOro 3akoHa) npu
NepBoM M3MEHEHUN YyYpeauTEnbHbIX [OOKYMEHTOB Takux wopugudeckux nuy. KM3meHeHMe HanmeHoBaHus
IOPMAMYECKOrO Nuua B CBHA3M C MNpuBegeHWeM ero B cooTBeTCcTBMEe ¢ Hopmamu rn. 4 TK P® (B pegakuun
HacTosiwero degepanbHOro 3akoHa) He TpebyeT BHECEHWS WU3MEHEHWW B MNpaBOYyCTaHABMMBAKOLWIME U WHble
OOKYMEHTbI, COAEPXaLLue ero npexHee HanmeHoBaHue. YypeauTenbHble OOKYMEHTbI TakMX HPULANYECKUX NULL A0
npuMBEAEHUs MX B COOTBETCTBME C Hopmamu M. 4 TK P® (B pemakumm HacTosiwero degepanbHOro 3akoHa)
OEeNCTBYIOT B 4YacTU, He NPOTMBOpeYaLLlel yka3aHHbIM HoOpMam.
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CnepoBaTtenbHO, B paccMaTpMBaemMow CUTyauun W3MEHeHMe HauMMeHoBaHus obluiectBa B CBA3N C
npuBegeHMEM ero B COOTBETCTBME C Hopmamu 1. 4 K PO He TpebyeT BHECEHMS W3MEHEHWA B
npaBoyCTaHaBMNMBaLWNE U UHblE AOKYMEHThI, COAepXaliue ero npexHee HammeHoBaHe, B TOM Ynicne B NacnopT
CAEIKN.

Onpepnenenune N 305-A[017-11035

30. Hayanom TeyeHWss cpoka [aBHOCTU MNPUBMNEYEHUA K aAMUHUCTPATUBHOM OTBETCTBEHHOCTM 3a
HeCBOEeBpeMEHHOe npeacTaBneHne B YyNoNHOMOYEHHbIN BaHK AOKYMEHTOB 1 MHAOpMaLMK, KOTOpble HeEOBXoaUMBI
ana nepeodopMneHus nacrnopta CAenku, sBnsieTca [OeHb, Ccnefylwun 3a nocrnegHMM OHeM nepuoaa,
NpeaoCTaBAEHHOro0 YNOMHOMOYEHHbBIM OpraHOM AfS MCMOMHEHUS COOTBETCTBYHOLWEN 0053aHHOCTU, Aaxe ecnu
crnepyownin aeHb aBnseTcs Hepabounm (NpasgHUYHbIM).

Mpwn wncnonmHeHMn ycnosBwui [oroBopa Ha npegocTaBneHne OecnpoueHTHoro 3anWma oT obwecTBa B
YNOSITHOMOYEHHbIN ©aHK He MOCTYNWnM 3asiBrieHve, AOKYMEHTbl U MHdOopMauWs, KoTopble Heobxoaumbl Ans
nepeodopmIieHns nacnopTa CAENKN B CPOK, yCTaHOBMEHHbIN N. 8.4 MHcTpykunn BaHka Poccun ot 4 niona 2012 r.
N 138-M "O nopsigke npeacTtaBneHvst pesmaeHTaMmy U HepesmgeHTaMu YNonHOMOYEHHbIM 6aHkam AOKYMEHTOB U
nHOPMaLMK, CBA3AHHbIX C MPOBEAEHWEM BamnoTHbIX onepauuvi, nopsake ogopmreHns nacnopToB CAENOK, a
Takke nopsigke ydera ynonHOMOYeHHbIMM 6aHkamu BantoTHbIX Onepauuin U KOHTPOMs 3a ux nposegeHvem", a
UMEHHO He no3gHee 29 sHBaps 2016 r. (nATHMUA).

MocTtaHoBneHnem Hanoroeoro opraHa ot 31 siHBaps 2017 r. oOWEecTBO NPUBNEYEHO K aAMUHUCTPATUBHOWN
OTBETCTBEHHOCTM, npeaycMmoTpeHHon 4. 6 c1. 1525 KoAll P®, c HasHayeHuMeM HakasaHus B Buae
agMVHUCTPaTMBHOrO WTpada.

ObuecTBO o6pamnoc&: B ap6I/ITpa)KHbIl7I Cyn C 3adBlieHMemMm O MNpU3HaHUM NOCTaHOBJIIEHUA HaroroBsoro
opraHa He3aKOHHbIM.

PelueHnem cyga nepBon MHCTAHLUUK, OCTaBMNEHHbIM 6€3 U3MEHEHNS MOCTAHOBIIEHNEM CyAa anennsiLMOHHON
WHCTaHUMW, B YOOBMNETBOPEHNN 3asdBneHust oTkazaHo. Cyabl NpULLINN K BbIBOAY, YTO COCTaB MpaBOHApYLUEHUS B
aesHuM obuiecTBa MMeeTcd, npouenypa nNpuBMEYeHUs K OTBETCTBEHHOCTU coOOMaeHa, OATOW COBEpPLUEHUsI
npaBoHapyweHus gaengetca 1 deBpans 2016 r., BCneacTBMe 4Yero CPOK [aBHOCTU MPUBREYEHUS K
OTBETCTBEHHOCTM, YCTAHOBIEHHBIN Y. 1 CcT. 4.5 KOAIT P® 1 paBHbIi 04HOMY rofy, HanoroBslM OpraHom cobmoaeH.

CynebHas konneruss BepxoeHoro Cypa Poccuiickon ®epepaumm OTMEHWMNA pelleHue cyga nepBon
WHCTaHUMN U NOCTaHOBMNEHWe cyaa anennsuuoHHOW WHCTaHUuW M yaooBneTBopuna 3asiBrieHne obuiectsa no
cneaytoLLnMM OCHOBaHUSIM.

depepanbHbiM 3akoHoM oT 5 anpenst 2016 r. N 89-®3 "O BHeceHun unameHeHunm B cT. 4.5 Kogekca
Poccuiickon ®depepauun 00 agMMHUCTPATMBHBIX MPaBOHAPYLUEHUSAX B 4YacTW YBENIMYEHMSI CPOKa [aBHOCTU
NpMBNeYeHns K agMMHUCTPATUBHOW OTBETCTBEHHOCTU 3a HapyLUEHWe BaloTHOIO 3akoHogatenbcTBa Poccuinckom
denepaummn 1 akToB OpraHOB BamnTHOrO perynupoBaHusa” (Bctynun B cuny 16 anpensa 2016 r.) cpok gaBHOCTU
npuBneYeHnst K agMUHUCTPATUBHON OTBETCTBEHHOCTU 3a COOTBETCTBYIOLLME NPABOHAPYLLEHUSA YBENUYEH C OLHOMO
roga oo AByx ner.

C yyetom ct. 1.7 KoAll P® coorBeTcTBylOLlAA MOMEHTY COBEPLUEHUA BMEHSIEMOro 00LLEeCTBY
npaBoHapyweHus pegakumsa 4. 1 cT. 4.5 KoAll P® ycraHaBnuBana, 4TO MOCTaHOBMEHWe no aeny ob
agMUHUCTPaATUBHOM MpaBOHAapYLLEHNW 3a HapyLLUEeHWe BaroTHOMO 3akoHodaTtenbcTBa Poccuiickon ®epepauun He
MOXET ObITb BBIHECEHO MO UCTEYEHUM OOHOIO roda Co AHS COBEPLUEHNSt aQMUHUCTPATUBHOIO NPaBOHapyLUEHUS.

Y. 1 cT. 4.8 KOAl P® npeaycMoTpeHo, YTO CPOKW, YCTAHOBMEHHbIE HACTOSALMM KOAEKCOM, UCHMCNSTCS
yacamu, cyTkamu, AHSMU, Mecsuamu, rogamu. TedeHne cpoka, OnpederieHHOro nepuvoaoM, HayduHaeTcs Ha
cneayroLnin AeHb Nnocrne KkaneHgapHow AaTtbl UM HACTYMeHMs COObITUS, KOTOPbIMW ONpeAeneHo Havano Cpoka.

MoctaHoBneHuem [lneHyma BepxoBHoro Cyma Poccuiickon ®depepaumm ot 24 mapta 2005 r. N 5 "O
HEeKOTOpbIX BOMpOCcax, BO3HMKalLWMX Yy cygoB npu npumeHeHun Kopekca Poccwuiickon ®epepaunm 06
aAMVHUCTPaTUBHbLIX NpaBoHapyweHusx" (n. 14) pasbsaCHEHO, YTO CPOK AaBHOCTM NPUBIIEYEHUS K OTBETCTBEHHOCTM
ncuncnsietcss no obLMM npaBunamM WUCHUCIIEHMSI CPOKOB - CO [HS, Cregylwero 3a [AHEM COBepLUeHUs
agMUHUCTPATMBHOIO MNpaBoOHapyLUeHWs (3a OHeM obHapyxeHus npaBoHapylleHusi). B cnyyae coBeplueHus
agMUHUCTPATMBHOIO MpaBOHapyLLeHusl, BbipasuBllerocs B dopMe 6e34elcTBUsi, CPOK NPUBIEYEHUS K

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:

https://acato.ru/media/SLA/Judicial/Obzor _Sud Praktiki VSRF 2018.03.28-2018 1.pdf CrpaHuua 49 us 94



http://www.acato.ru/
https://acato.ru/media/SLA/Judicial/Obzor_Sud_Praktiki_VSRF_2018.03.28-2018_1.pdf

Cemunapul no rwopuduveckum gonpocam KKX:
a Ha I D PAa3bACHEeHUs AKMYATbHBIX NPABOBLIX BONPOCOS
LEEHTP AMCTAHLMOHHOTO OBYYEHKA 8_800_700_60_58 www.acato.ru

aAMVHUCTPaTUBHON OTBETCTBEHHOCTUM MWCUYUCMAETCA CO [HSA, Creaylolero 3a MocneiHum OHemM nepuoaa,
NpefoCTaBMNeHHOro Ans  WCMONHEHUs COOTBETCTBYIOLIEN 0053aHHOCTM. HeBbinonHeHMe npeagycMOTPEHHOI
HasBaHHLIMM MpPaBOBbLIMW akTaMu 0BA3aHHOCTU K YCTAHOBMEHHOMY CpOKY CBUAETENbCTBYeT O TOM, YTO
agMVHUCTPaTMBHOE NpaBoHapyLleHne He ABMAeTCA ANALWMMCS.

Taknm obpa3om, B paccMaTpuBaemMon cuTyauuu npeaenbHbIM CPOKOM WCMONHeHUss 06A3aHHOCTM Mo
npeacTaBrneHnio AOKYMEHTOB sBnsinock 29 aHBaps 2016 r. (natHuua), sBcneacteue 4vero 30 sHBaps 2016 r.
(cybboTa) cpok sBnANCs MponyLeHHbIM U MMEHHO B 3Ty AaTy MpaBOHapyLUeHMEe CYMTAETCs COBEpPLUEHHbIM.
CootBetrctBeHHO, ¢ 30 gaHBapa 2016 r. Hayanm MWCUYUCHATLCA rOAMYHBIA CPOK [aBHOCTU NPUBNEYEHUS K
OTBETCTBEHHOCTU, BCIEACTBME Yero npusneyvyeHue K oteetctBeHHocTn 31 aHBapsa 2017 r. He3akoHHO.

Onpepnenenue N 305-A[017-13725

MpakTuka npuMeHeHUs1 3aKoHoAaTeNbLCTBA
0 couMansLHOM CTPaxoBaHUM

31. [Hoeopg TepputTopunarnbHOro (bOH,D,a obs3aTtenbHOro  MeamLUMHCKOro CTpaxoBaHnA O HeLeneBoM
ncnonb3oBaHn MeANLMHCKOM opraHmsaumeVl BbleNleHHbIX [OEeHeXHbIX CpeacTs, Bblpa3unBLleMcA B
OCyLUEeCTBIIEHNN CTUMYNUPYIOLLMX BbINaT B paMKax peFMOHaJ'IbHOﬁ nporpamMmmbl MOAEPHM3aLUnn 30paBoOOXpaHEeHnA
oTAeNIbHbIM KaTeropnam meamumnHCKNX paGOTHVIKOB, Npu3HaH CyagomM HenpaBOMEpPHbIM.

TepputopuanbHbeiM ¢OHOOM 006a3aTenbHOr0 MeAMLUMHCKOro CTpaxoBaHust (Janee - TepputopuanbHbIn
¢oHA) NpoBeaeHa NpoBepKa UCNONb30BaHNA MEOULIMHCKON OpraHu3aumnen CpeacTs, NonydYeHHbIX Ha hnHaHCoBOE
obecneyeHne permoHanbHOM NPorpaMmsl MOAEPHU3aLNM 34PaBOOXPAHEHNS.

Mo pesynbTaTaM MPOBEPKM TeppuTopuarnbHbld (DOHA MpWLLEN K BbIBOAY O HELENIEBOM WCMOMb30BaHUM
BblAeNIeHHbIX CPEeACTB, Bblpa3vBLUEMCS B OCYLLIECTBIEHWM CTUMYNMPYIOLWMX BbINAaT B paMKaxX YKas3aHHOM
nporpamMmbl MEAULIMHCKUM paGoTHMKaM, HEe MMEIOLLMM NpodeccUoHanbHOro obpasoBaHus Haanexallero ypoBHsi.

B 4JacTHocTW, mpou3BegeHa BbiMnaTa CTUMYNUPYOLWMX HagbaBOK MELMUUHCKMM CecTpam, OKOHYMBLLMM
OByXrogudHble Kypcbl MegumumHckux cectep obuects KpacHoro Kpecta n KpacHoro Nonymecsaua CCCP B nepuog
c 1966 no 1968 rop, peHTreHonabopaHTy, OKOHYMBLLUEMY FOAMYHBIE KYpCbl MO NOArOTOBKE MEOULMHCKUX CecTep
ONnsa OeTcknx sacnen B nepuog ¢ 1966 no 1967 roa, n He umermMM cepTudmkaTa cneuunanucTa, 3aBegyoLlen
KMMHUKO-OMarHoCcT4ecKon nadopatopuen n Bpadyam KIMHUYECKON NabopaToOpHOW OUMArHOCTUKK, MpU OTCYTCTBUM
COOTBETCTBYHLIErO 3aHNMMAEMOMN [OJPKHOCTW BbICLLIErO MeAWLMHCKOro obpasoBaHusA, HO MMEKLLMM BbICLLEE
npodeccuoHanbHoe (HemeanuMHcKoe) obpa3oBaHue.

TepputopuanbHbii oHO obpaTunca B apOuTpaxHbIN Cyq C 3asdBMEHMEM O B3bICKAHUU C MEOULMHCKOW
opraHusaumm cpencte 06a3aTenbHOr0 MEeAMLUMHCKONO CTpaxoBaHWsl, WCMOMb30BaHHLIX HE MO  LereBomy
Ha3Ha4YeHuIo.

PeweHnem Ccyaoa I'IepBOIZ WHCTaHUWKN, OCTaBIieHHbIM 6e3 M3MEeHEeHUss MNOCTaHOBIEHUSAMU Cyaa
anennsauMoHHOM MHCTaHLUMK 1 ap6l/ITpa)KHOFO Cyda OKpyra, 3adaBl1ieHHOe Tpe60BaHMe yOoBIeTBOPEHO.

CynebHasa konnerns BepxosHoro Cypa Poccunckon ®epepaumm OTMEHWMNa pelleHne cyga nepsow
WHCTaHUMW, NOCTaHOBIIEHNE CyAa anennsiyMOHHON WHCTaAHUUW M MOCTAHOBIEHME apbuTpakHOro cyga okpyra u
HanpaBwma Aeno Ha HOBOE PACCMOTPEHME MO CreayoLMM OCHOBaHUSAM.

CornacHo n. 3 noctaHoBneHus lMpaesutensctBa Poccuinckon ®eapepauumn ot 7 depansa 2011 r. N 60 "O
nopsigke peanusauunm MeponpuUATMA MO  MOBLILEHMIO LOCTYNHOCTM amOynaTtopHOW MeAWLMHCKOW MOMOLLM,
NMPOBOAMMbBIX B paMKax permoHanbHbIX MporpaMm MoAepHu3aumu 3gpaBooxpaHeHuss cybbektoB Poccuiickon
depepaumnn” (nanee - noctaHosneHue MNpasutensctea PO N 60) nepeyveHb JOMKHOCTEN CNELManmCcTOB C BbICLUNM
U cpegHuM MeAMUMHCKMM obpas3oBaHMeM, Y4acTBYWOLWMX B peanu3auum MeponpuATMA MO  MOBbILLEHUIO
OOCTYMHOCTM aMOynaToOpHOMW MEOMUMHCKOW MNOMOLWM, a Tawkke MeTOAMKA OUEHKM WX OeATENbHOCTM
yCTaHaBMMBalTCA HOPMaTMBHbIMKM MPaBOBbIMK akTamu cybbekTtoB Poccuiickon degepauum B COOTBETCTBUM C
nokasaTensMy OLEHKA YyKa3aHHOW [edATenbHOCTM, YyCTaHaBnmMBaeMbiMu MWHUCTEPCTBOM 34paBOOXPaHEHUs
Poccuiickon ®epepauuu.

Takum o6pasoM, ana ocyuwlecTBrieHna cneuuanmnctam AOonoJIHUTESbHbIX OEeHEeXHbIX BbINfiaT B paMKax
MeporlpVIFlTVIIZ Nno nMoOBbILUEHNIO [OOCTYNHOCTU aM6yr|aTopH017| MEeAMLMHCKON nomolm obs3aTenbHO Hanuume
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BbICLLEIO W CPeAgHero MeaMUMHCKOro o0pas3oBaHWsl, a Takke BbINOMHEHWe MepeyHs paboT u ycnyr ans
AVNAarHOCTUKU U rieveHunst 3aboreBaHus.

CornacHo npukasdy MuHuctepctsa 3gpaBooxpaHeHuss CCCP ot 19 oktsabps 1954 r. N 206-m nuuam,
OKOHYMBLUMM ABYXrOOUYHblE KypCbl MeauuMHCckux cectep obuwectB KpacHoro Kpecta n KpacHoro Monymecsaua
CCCP 06e3 oTpbiBa OT npou3BoAcTBa, NMpucBamBanacb kBanudukaumss MeOUUNHCKOM CecTpbl C 3aKOHYEHHbLIM
CpeaHUM MeaWLUMHCKMM 0bpas3oBaHWEM C pacnpoCTPaHEHMEM Ha HUX BCEX MPaB W NbrOT, YCTAHOBIEHHLIX ANS
MEOMLMHCKMUX CECTep C 3aKOHYEHHbIM CPeAHMM MeaULUHCKUM obpa3oBaHueM. HasBaHHbIM Npuka3 He OTMEHEH U
He Npu3HaH yTpaTUBLLKUM CUy.

Mpukazom MunHnctepcTtBa 3apaBooxpaHeHns CCCP ot 13 nons 1989 r. N 418 nuua, oKOHYMBLUME rOaUYHbIE
KypCbl MO MOAroTOBKE MEOULMHCKMX cecTep Ans OeTCKUX SACNen, NonyyuBLUME CBUOETENbCTBO OO OKOHYaHUu
obyyeHus, 6binn JonyweHbl K 3aMeLleHW0 OOSMKHOCTEN MNOCTOBbIX MeOMLMHCKUX cecTep Aoma pebeHka,
anetcectep MOJIOMHOM KyXHW, MEOMLMHCKUX CeCcTep MNOSMUKIUHUKMA  (MOMUKIIMHUYECKOro oTAeneHnd) no
obcnyxmMBaHuUo AeTen OOLKOMNbHbIX YY4PEXaEHUN.

Mockonbky B panbHenwem defepanbHbiMM - OpraHaMu  UCMOSNHUTENbHOW BnactTm B obnactu
3[paBOOXPaHEHUss He Wu3gaBanuCb HOPMATMBHbIE MNPaBOBble akTbl, KacalllMecsi paHee CyLleCTBOBAaBLLErO
nopsigka noAroTOBKUM W 3aHATUA  MEOULMHCKON [OEeSTEeNbHOCTBIO JIML, OKOHYMBLUMX [OBYXTOAWYHbIE KypChl
meaunumHckux cectep obuwects KpacHoro Kpecta m KpacHoro Monymecsiua CCCP w rogudHble Kypcbl no
MOArOTOBKE MEAMLMHCKUX CecTep ANnsa AeTckux scren, MuHucTepcTBo 3apaBooxpaHeHus Poccunckon ®egepaunm
B nucbme oT 8 Hosabpst 2016 r. N 16-5/2096392 nonaraeT BO3MOXHbIM MNPOOOIMKEHME MNPOECCUOHANbHON
OEATENbHOCTU MEOUUMHCKMMU pabOoTHUKaMK, npolleawinmMm obydeHMe Ha yKasaHHbIX Kypcax, 3aHMMaroLMMu
COOTBETCTBYIOLUME [OIMKHOCTM 6e3 cepTudmkata cneuwanucta, MNpyM YCroBMM MNEPUOLAMYECKOrO MOBLILIEHMS
KBanMdukaumm no COOTBETCTBYIOLMM CrneumanbHOCTAM B obpasoBaTeNibHbIX OpraHu3auusax LOMNOMHUTENBHOMO
npodeccroHanbHoro o0bpasoBaHus.

Takum oGpasom, cydamu caenaH HeBepHbl BblBOA, YTO MeOMUMHCKUME CecTpbl He MMeNU HeoGXoaMMoro
YypoBHA 06Gpa3oBaHna U cepTudmkata crneumanqcTa, U noaToMy He MMenu npaBa y4acTBOBaTb B peanusauuu
pernoHarnbHOM NporpaMmMbl MOAEPHM3aLMM 30PaBOOXPaHEHMS 1 NoMydYaTh CTUMYNPYIOLLME BbinnaThbl.

Bmecte ¢ Tem peweHuem BepxoBHoro Cyma Poccwuiickon ®epepaumm ot 11 pgekabpsa 2012 r. N
AKIMN12-1323, NpuHATLIM MO 3a8BMAEHUIO O NPU3HAHUM YACTUYHO HedencTsywowmuMKM nn. 1 1 3 nocTtaHoBNEHUs
MpaButensctea P® N 60 B yacTu, npeaycmaTtpuBatoLLert pacnpocTpaHeHue ero 4encTBus Nulb Ha cneunanucTos
C BbICLUMM W CPELHUM MeauuUMHCKUM oOpa3oBaHMEM, YCTaHOBMIEHO, YTO BpavyOM-CMELMANIUCTOM MOXET ObITb
TOMbKO MNWLIO, NOMyYmMBLLEE BbICLLIEEe MeauLMHCKoe obpa3oBaHue.

MprMHUMas BO BHUMaHWE Ha3BaHHOe pelleHne BepxoBHoro Cyama Poccunckon denepaunm, B OTHOLLEHUN
Bpayen KNMHMYeckon rabopaTopHOM AMArHOCTUKM M 3aBefylLwen KIMHUKO-OMAarHoCTU4eckon mnabopartopuen
BbIBOAbI CYOB SABMASOTCSA NPaBUITbHbIMU.

Onpepgenenne N 303-3C17-9696
CYOEBHAS KOMNNEMUS MO YFONOBHLIM AENAM

Ha3HauyeHue Haka3aHuA

32. Vicnonb3oBaHUe OpYyXus Npu coBeplUeHMn YOBuincTBa MPUM3HAHO B KayecTBe OTsryarollero HakasaHue
obcTosATenbCTBA, MOCKONbKY [AaHHOEe OOCTOATENLCTBO HEe HABMSETCSs NPU3HAaKoM CcOCTaBa MpecTynneHus,
npeaycMoTpeHHoro cT. 105 YK PO.

Mo npurosopy cyaa M. ocyxgeH no 4. 1 ct. 105 n 4. 1 c1. 222 YK PO.

B anennauyuoHHbix >kanobax ocyxaeHHbin M. u ero 3aWuTHWKM OchapvBanu nNpUroBop B YacTu
Ha3HayeHHoro M. HakasaHus. ABTOpbI anob ykasbiBanu, Y4To Cya NEepBON MHCTaHLMU HEODOCHOBAHHO Npu3Han
OTAr4alLWmnM HakasaHne obCcToATENBCTBOM, NPeaAyCMOTPEHHbIM Nn. "K" 4. 1 ¢T. 63 YK P®, coBeplueHme ybuncrtaea c
NCMNONb30BaHWEM OTHECTPENIBHOIO OpYKUs 1 Goenpunacos.

CynebHasa konnerusa no yronoBHbiM Aenam BepxosHoro Cyga Poccuiickon ®epepauumn octasmmna npurosop
B OTHOLWeHMM M. 6e3 nsmeHeHus, a anennsAunoHHbIE xanobbl 6e3 yaoBNeTBOPEHUS, ykasas creaytoLee.
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CornacHo n. "k" 4. 1 cT. 63 YK P® coBeplueHMe NpecTynyieHust ¢ UCMONb30BaHUEM OPYXUS NMPU3HaAETCs
OTAryalWwmnmM HakasaHne obcToaTenbcTBOM. [1o3ToMy Cyaq NEepBOM WMHCTaHUWM, YCTaHOBMB, 4TO YOUNCTBO
MOTEprneBLUErO0 COBEPLUEHO C MPUMMEHEHVWEM OFHECTPENbHOTO OpYXUs, OOOCHOBaHHO Mpu3Han AaHHoe
0OCTOATENLCTBO OTArYalLWUM  Haka3aHue ocyxgeHHoro. Crtatben 105 YK P® cosepweHne ybuiictea c
NCMONb30BaHNEM OPYXXUS HE NPedyCMOTPEHO B KaYeCTBE MpU3Haka cocTaBa NPecTyNeHns u KBanuduympyoLiero
npu3Haka ybuincrtsa.

Onpegenenune N 43-AlY17-3

I'Ipou.eccyaanble BOMPOCHI

33. Cyﬂbﬂ, I'IpI/IHI/IMaBLIJI/II7I y4yactne B paCcCMOTPEeHUU YrornoBHOro gena B OTHOLWEHWUU nuua, C KOTOPbIM
3aKIK4veHo D,OCWJ,86HOG cornaweHne o coTpyaHun4yecTtese, He MOXeT y4acTBOBaTb B paCCMOTPEHUMN YromnoBHOIo
nena B OTHOLWEeHUN COy4aCTHUKOB NpecTynieHnd.

Mo npuroeopy cyaa b. u M. ocyxxageHbl no 4. 1 cT. 286 YK P® (aBa anusoga).

B anennaumoHHbIX Xanobax OCYXAEHHble MPOCUNU MPUroBop OTMEHWTb B CBSA3M C CYLECTBEHHbLIM
HapyLleHMeM YrorioBHO-NPOLECCyanbHOro 3akoHa, BblPasvMBLUMMCSA B TOM, YTO YrofioBHOE AENo B OTHOLUEHUW
OCYX[JEHHbIX PacCMOTPEHO CyAbewn, KOTOpbI paHee paccmaTtpuBan B ocobom nopsgke, npeaycMOTPEHHOM [1.
40.1 YMNK P®, BbligeneHHoe B oOTAeNbHOE MPOU3BOACTBO YrOMOBHOE [Aefo B OTHOLIEHWW COYYaCTHUKOB
npecTynnexHus.

CynebHas konnerus rno yrornosHelM genam BepxoeHoro Cyaa Poccuiickoin defepauum oTMeHuUna npurosop
W HanpaBuna deno Ha HoBoe cyaebHoe paccMOTpeHue co cTaauu cyaebHoro pasGupaTtenbCTBa B TOT ke CyA
MHBIM COCTaBOM Cyaa Mo CreayroLmnM OCHOBaHMUSM.

Kak cnegyet u3 npuroeopa, b., ABNsscb AOMKHOCTHBIM NMLOM, AelcTByst ¢ M., a Takke ¢ ABYMS nuuamu,
YroOSIOBHOE MpecriegoBaHne B OTHOLLEHMM KOTOpbIX npekpaweHo 28 uiona 2015 r. B €BA3W C NPUMWPEHUEM C
NoTEepPnEBLUNMU, YMbILLUMIEHHO ABaXAbl COBEPLUMM OENCTBUS, SBHO BbIXOASALME 3a npefesnbl UX MOSTHOMOYUNA U
MOBMEKLLINE CYLLECTBEHHOE HapyLLEHWNE NpaB rpaxkaaH.

[ena B oTHOWeEHUN 06BUHAEMBbIX NO AaHHOMY geny . u . 6binn BblgeneHbl B OTAEMNbHOE NMPOU3BOACTBO B
CBSA3N C 3aKMOYEeHWEeM YKa3aHHbIMW nuuamu 0OcyaebHbIX COrnaweHui M pacCcMOTpeHbl cyaben Kamuatckoro
kpaesoro cyga M., kotopas 28 uiona 2015 r. B npegBapuTenbHOM CrylaHWy BbiHECna B OTHoweHun . u 1.
NMOCTaHOBIEHUS O MpeKpaLLEHMN B OTHOLUEHUM UX YTONOBHLIX AeN B CBA3WN C NPUMUPEHNEM C NOTEPNEBLUMMMU.

Mocne paccMoTpeHust aen B oTHoweHuu . u M. geno B oTHoweHun B. 1 M. nocTynuno Ansi paccMOTpeHs!
no cywectsy B KamuaTckuii kpaeBoii ¢y 1 BbIro pacCMOTPEHO TEM Xe CYAbEN.

. n ., 3aknoumBWIME JocyaebHble cornalleHns o coTpyaHuyecTse, Obinm gonpoLleHbl B xoge cyaebHoro
pa3bupartenscTBa, daBanu MokKas3aHus, KOTopble MOMoXeHbl B 06OCHOBaHME OGBWHMTENBHOrO MPUroBOpa B
oTHoweHun b. n M., n TOT akT, YyTo cyabsa M. paHee paccmaTpuBana B OTHOLIEHWU WX YrofoBHble Aena, AaeT
OCHOBaHWe YCOMHUTLCS B ero 6ecnpucTpacTHOCTW.

CornacHo pasbsCHeHusaM, cogepxawmmcs B n. 6 noctaHosneHus NneHyma BepxosHoro Cyaa Poccuickon
depepaummn ot 28 wmoHsa 2012 r. N 16 "O npakTMke NpUMMEHEHus cygamym ocoboro nopsigka cyaebHoro
pa3bupartenbCcTBa YronioBHbIX Aern Npu 3akmniodeHuM gocyaebHoro cornaweHus o coTpyaHudecTtse”, "...B cuny
KOHCTUTYLIMOHHBIX MPUHLMMNOB HE3AaBMCMMOCTU, OOGBEKTUBHOCTM U BECNpPUCTPacTHOCTH Cyden, a TakKe Mo CMbICIY
nonoxeHun ctatbn 63 YIMNK PP cygbs, npyHMMaBLWnin ydacTne B paCCMOTPEHUN YrONIOBHOMO AeNia B OTHOLLEHUM
nvua, C KOTOPbIM 3akniyeHo gocydebHoe cornaweHve O COTPYAHMYECTBE, HE MOXEeT y4yacTBOBaTb B
pPaccMOTPEHUN YroNOBHOMO fefna B OTHOWEHWW COYYacTHUKOB MPECTYNNEeHNs, B COBEPLUEHUM KOTOPOro
0BBMHANOCL Takoe IMuo, B TOM 4uUCrie U Tex, C KOTOpbIMU Takke 3akrnoveHo gocyaebHoe cornalleHne o
coTpyaHunyecTse. Cyabs, NPUHMMaBLUUIA y4acTue B paCCMOTPEHUW YrOfIOBHOMO Aena B OTHOLEHWUM COYYaCTHUKOB
NPecTynneHns, B COBEPLLUEHUN KOTOPOro obBMHAETCA NULO, C KOTOPbIM 3aknioveHo gocyaebHoe cornawexve o
COTPYOHMYECTBE, HE MOXET y4acTBOBaTb B PACCMOTPEHMU YrONOBHOIO Aena B OTHOLIEHUU Takoro nuua”.

C y4eTOM U3JTO)KEHHOIo Cy,qe6Ha9| Komnerna npulina K BbiIBOAY O TOM, YTO NO HacTodAwemy geny Obinn
gonyuleHbl CyweCTBEHHblIE HapylleHua YroryioBHO-npoueccyalribHOro 3akOHa, Bblipa3mMBLUMeCcA B paCCMOTpeHun
pena B oTHoweHun B. 1 M. He3aKOHHbLIM COCTaBOM cyaa, 4TO ABIIAETCA 663yCJ'IOBHbIM OCHOBaHMEM K OTMEHE
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npuroeBopa B cooTBeTcTBUM €O CT. 389.17 YK Po.

Onpepenenune N 60-AlNY17-3cc

CYOEBHAA KONNErma no ADMUHUCTPATUBHbIM OEJTAM

34. PaccmoTpeHue gena o NOMELLEHUN HECOBEPLUEHHONETHEro B cneumnanbHoe yyebHo-BOCnUTaTensHoe
YUYpEeXaeHne 3aKpbITOro Tuna ocyLecTBnsieTcs B cooTBeTCTBUN ¢ HopMammn KAC PO, B TOM Ymncre ero nonoXXeHun
06 ob6xanoBaHumn cyaebHbIX akToB B cyde anennsaumMoHHON U KacCaLMOHHON UHCTaHLUUNA.

Takke cneayet y4dmMTbiBaTb KOHKPETHblIe obcToaTenscTBa Aena, B TOM 4Yucne Hanudme (OTcyTCTBI/Ie) Yy
HecoBepLUeHHONETHEro 3aboneBaHui, npenATCTBYKLLNX ero cogepXxXaHuto u o6yqu|/||o B YKa3aHHOM y4pexaeHun.

C uenbto npegynpexneHna cosepLlieHund 06LEeCTBEHHO ONacHbIX AesAHWUN TeppMTopMaanon Komuccumen no
aernam HeCOBEepPLIEHHONETHUX N 3alinTe X npaB NpUHATO pelueHune XogaTancTBoBaTb nepen paVIOHHbIM cyaom o
nomMeLweHnn HecoBepLueHHOJ1eTHEIo A. B cneuunanbHoe y‘-leGHO-BOCFIVITaTeJ'IbHOG yypexaeHne 3aKpbIToro tuna
CPOKOM Ha Tpu roga.

lMocTaHoBNEHWEeM Cyabu PanoHHOro CyAa, OCTaBNeHHbIM 6e3 U3MeHeHUs MOCTaHOBNeHVeM npegcenatens
obnacTHoro cyga, HecoBepLUeHHONEeTHMI F. HanpasrneH B crneuunanbHoe ydebHo-BocnuTaTenbHOE yypexaeHue
3aKpbITOro TUMa CPOKOM Ha TPpW roga M A0 HarnpaBneHUs B 3TO yypexAeHue MoMeLleH B LIeHTP BPeMEeHHOro
cogepXaHus Ans HeCOBEPLUEHHONETHUX NpaBoHapyLUUTENeNn.

MpuHMMas Takoe pelleHue, cyd UCXOAMI M3 TOro, YTO HeCOBEPLUEHHONETHMIN F. HEOOQHOKPATHO coBepLuarn
NpoTUBOMNpaBHble AesHWs, OoTpuuaTenbHO XapaktepusyeTcs u Obin MOCTaBneH Ha COOTBETCTBYIOLIMN YyyeT B
opraHax BHYTpeHHuWx gen. Tawke cyqd npuvwen K BbiBogy o6 oTcyTcTBum y fA. 3aboneBaHui, NpensTCTBYHOLLNX
copepXaHuio n obyyeHuto B cneuuansHOM y4ebHO-BOCIMTaTENbHOM yYpeXaeHn 3akpbiToro Tuna.

Mpeocematens  obnacTtHOro  cyga  oTkasan B YOOBMETBOpeHUWM  XodaTallcTBa  afBokaTa
HecoBeplUeHHoneTHero S. o6 yyacTUM ero W 3aKOHHbIX NpeacTaBUTENeN HecoBepLUeHHONeTHero npu
paccMOTpPeHUM xanobbl Ha NOCTaHOBIEHNE CyabW paoHHOro cyaa, ykasas, YTo Takasl xanoba paccMmaTpuBaeTcs
npencenaTenem BobillecTosiLero cyga 6es nposeaeHus cyaebHoro aaceaaHus.

CynebHas konnerva no agMmHMCTpaTMBHBIM Aenam BepxosHoro Cyaa Poccuiickon ®epepaumm ykasaHHble
cyaebHble akTbl OTMEHUNA M HanpaBwia 4ero Ha HOBOE pacCMOTPEHUE, YKka3aB criefyloLLee.

CormacHo 4. 1 c¢T. 45 n 4. 1 c1. 46 KoHctutyumm Poccwuiickon Pegepaumm kaxgomy rapaHtmpyetcs
rocygapcTBeHHas, B TOM yucne cyaebHas, sawmra ero npas 1 csobof.

Kak ykasbiBan KoHcTuTyumoHHbin Cya Poccuiickon ®epepauun, KoHctutyumsa Poccuiickon Pepepauuu
ycTaHaBnvMBaeT BuAbl  CygoMpou3BOACTBA, MOCPEACTBOM — KOTOPbIX — peanu3yeTcs  cygebHasi  BnacTb:
KOHCTUTYLIMOHHOE, rpaXaaHckoe, aAMUHUCTPATMBHOE U yronosHoe (Y4. 1 1 2 cT. 118). JaHHOEe KOHCTUTYLMOHHOE
NMOMnoXeHne He WCKNIYaeT HanuuuMa B paMkax 3TUX BMAOB CYyAONPOM3BOACTBA CreuuanbHbIX npoueayp
pacCMOTPEHUsI OTAENbHbLIX KaTeropun gen.

Bmecte ¢ Tem camo no cebe 3akpenneHwe B OTAENbHOM 3aKOHOAAaTeNlbHOM akTe ocobeHHocTewn
pPaccMOTPEHUsT TOW WMNW MHOW KaTeropuu Jden HeJoCTaTOYHO AMfs MOSIHOLEHHOrO MpaBOBOrO PeryrnnpoBaHus
npouenypbl cyaebHoro pasbupartenbcrtBa. Takve cneuuanbHble HOPMbl HE MOryT paccmaTpuBaTbCHd Kak
OTMEHsIIoLWME OencTBue obLMX npoueccyarnbHbIX NpaBui pa3pelleHns COOTBETCTBYOWMX Aen. VIHoe o3Hadano
Obl BO3MOXHOCTb CyAebHON AesaATenbHOCTU BHE paMoK npeaycMoTpeHHbIXx KoHeTtutyuunen Poccuinckon ®epepaumm
npoueccyanbHbIX OPM OCYLLEeCTBREeHUA cyaebHom BNacTn, YTo NpUBOANMNO Bbl K HAPYLLEHUD KOHCTUTYLIMOHHBLIX
npas 1 ceobop rpaxaaH.

depepanbHbii 3akoH 0T 24 mioHA 1999 r. N 120-d3 "O6 ocHoBax cucTteMbl NpodunakTukM 6e3Haa30pHOCTH
1 NpaBOHapYLUEHN HeCOoBepLLUEHHONETHUX" (aanee - 3akoH 06 ocHoBax cucTembl NpodunakTukm 6es3Hag3opHoOCTH
N MNpaBOHapPYLIEHUA HECOBEPLUEHHONMETHUX, 3aKOH) OTHOCMT K BEAEHUI0 Cyda PacCMOTPEHWEe maTepuanoB O
MOMELLEHUN HECOBEPLUEHHONMETHUX, He MOAMeXallnx YrorioBHOW OTBETCTBEHHOCTW, B  CreuuarnbHble
y4ebHOo-BOCNMTATENbHbIE YYpEeXOEHUsT 3aKpbITOro TWUNa, onpeaenssl NopsaoK U CPOKU UX PacCMOTPEHMS!, a Takke
nopsiAok o6xanoBaHnsi COOTBETCTBYIOLLLErO NOCTAHOBMNEHUS CyabW.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Mpn stom ct. 30 3akoHa He npegycmaTpuBaeT BO3MOXHOCTU TMPOBEPKM 3aKOHHOCTU cyaebHoro
MOCTAHOBIEHNST O MOMELLEHMN HECOBEPLLUEHHOMNETHEro B creuuanbHoe y4ebHO-BOCnUTaTeNnbHOE YYpexaeHue
3aKpbITOro Tuna B cydebHOM 3acefaHuu, nuvwasi nud, Y4acTBYHWOLMX B Aene, NpouecCyarnbHbIX FapaHTuM,
YCTaHOBMNEHHbIX deaepanbHbiM npoueccyanbHbiM  3akoHOM (KAC P®), KOTopbii He WUCKIYaeT y4acTus
npencenaTens BblLIECTOSILLErO Cyaa, B YaCTHOCTU, B Ka4eCTBe CyAbW KacCaLMOHHOIo cyaa.

BmecTe c TeM, W3NOXeHHOE CyAOM Yy4YTeHO He 6bino, cydebHoe pa3bupaTenbcTBO, B MONHOM Mepe
yumTblBatlLlee MHTepechl pebeHka 1 rapaHTupyloLlee cobnioeHne ero npoLeccyanbHbiX Npas, He NPOBEAEHO.

HecoBeplleHHoneTHeMY A., ero agBokaTy, POAUTENSIM UIM WHLIM 3aKOHHbIM MpeAcTaBUTENsAM He Obina
npeAcTaBfieHa BO3MOXHOCTb y4acTBOBaTh B CyAeOHOM 3aceqaHum Nno NpoBepPKE He BCTYMUBLLETO B 3aKOHHYHO CUMY
NMOCTaHOBIIEHUS CyAbW Cy4OM B KonfervanbHom coctaBe B nopsigke Y. 3 cT. 29 KAC P, 4To nMWnno ykasaHHbIX
nvL npoueccyarnbHbIX rapaHTURN, YCTaHOBNEHHbIX Ha3BaHHbIM KO4EKCOM.

Kpome Toro, nmn. 4 - 7 ct1. 15 3akoHa 00 oOcHoBax cucTeMbl NpPodUNaKTUKM Oe3Haa30pHOCTU W
NPaBOHAPYLIEHUA HECOBEPLLUEHHOMNETHNX MPEeaYyCMOTPEHO, YTO HECOBEPLUEHHOMNETHUNA, HYKAAKLWMINCA B 0CODbIX
YCINOBUSAX BOCMUTaHWSA, OBYy4eHUsl, KOTOpbI COBEpLUMST MPOTUBOMNPABHOE AesHWe OO0 [OOCTWKEHWs Bo3pacTa
YrorioBHON OTBETCTBEHHOCTW, MOXET ObiTb HanpaBfeH B crneuuanbHoe y4ebOHO-BoCcnMTaTeNbHOE yypexaeHue
3aKpbITOro TMNa A0 AOCTWKEHNS UM BO3pacTa BOCEMHaALaTH NneT, Ho He Bornee Yem Ha Tpu roga.

B cneumanbHble y4ebHO-BOCMUTATENbHbIE Y4YpEXOEHUSI 3aKpblTOrO TUMA He MOryT OblTb MOMELLEeHbI
HecoBepLUeHHONeTHMe, MMelLme 3aboneBaHnsi, NPENATCTBYIOLNE UX COAEPXKaHMI0 U OOYy4YEeHUI0 B YyKa3aHHbIX
yupexaeHusax (n. 8 ct. 15 3akoHa).

CornacHo MepeyHio 3aboneBaHui, NPenAaTCTBYHOLWMUX COAEPXKAHUI U OBYYEHUI0 HECOBEPLUEHHONETHUX B
cneumanbHbIX y4eBHO-BOCNUTATENBHBIX YYPEXOEHUAX 3aKPbITOTO TUMa OpraHoB YnpaBrneHust obpasoBaHueM,
yTBepXAeHHOMY nocTtaHoBneHvem [NpasuTtensctBa Poccunckon ®eagepaunm ot 11 uona 2002 r. N 518, nwobas
dopma akTMBHOrO TyDepkynesa, HeBpPOTUYECKME, CBSI3aHHbIE CO CTPECCOM W COMaTO(OpPMHblE PacCTPOWCTBA,
pacCcTpoMCTBA MCUMXONOrMYECKOro pasBUTUS SBMSOTCS 3aboneBaHWAMU, NPENSTCTBYHOLMMU COAEPXKaHUID U
06y4eHMI0 HeCOBEPLLEHHOMNETHMX B cneLmarnbHbIX y4ebHO-BOCIMTATENbHBIX YYPEXAEHNUAX 3aKPbITOro TUMa.

Onsi onpegeneHnss BO3MOXHOCTM MOMELLEHNS HECOBEPLUEHHONETHNX, He noanexawmx YroroBHON
OTBETCTBEHHOCTW, B chneumnanbHble Yy4eOHO-BOCMMTATENbHbLIE YYPEXOEHMS 3aKPbITOrO TuNa MeLULMHCKME
opraHm3aumm NpoBoAsAT UX MeQMUUHCKOE, B TOM YMCHE NcuxmaTpmyeckoe, ocBuaeTenscTBoBaHme. [nsa noarotosku
pekomMeHZaLuMn Mo OKa3aHWI HECOBEPLUEHHONETHEMY, B OTHOLUEHWM KOTOPOrO paccMaTpuBaeTcsl BOMPOC O
noMeLLeHnm B cneunanbHoe y4yebHo-BOCNUTATENBHOE yypexgeHue 3aKpbITOro TMna,
MCUXONOro-MeanKo-neaarornyeckor NOMOLM 1 onpegeneHnio opm ero ganbHenwero 06y4yeHust 1 BOCNUTaHUS
MCUXONOro-MeanKo-negarorndyeckasl KOMMCCUs MPOBOAMT Ha OCHOBAHUKM MOCTAHOBIEHWS] HadvamnbHMKa oOpraHa
BHYTPEHHUX Aen UM NPoKypopa KOMMIEeKCHoe obcnenoBaHMe HecoBepLlleHHoneTHero (nn. 3 n 4.1 cT. 26 3akoHa
06 ocHoBax cucTembl NPOUIAKTUKN 6€3HaA30PHOCTM U MPaBOHAPYLLEHUA HECOBEPLLUEHHOMNETHUX).

an/lBeD,eHHble 3aKOHONMOSIOXKEHUSA TaKkKe He Oblnn y4TeHbl CyaOM Npu pacCcMOTpeHnn gena.

Tak, B MaTtepuanax gena mMesnimcb ceeeHuda o ToM, 4TO HGCOBGpLLIGHHOJ'IGTHVIVI A. nmeet orpaHunyeHHble
BO3MOXXHOCTWK 300p0OBbA, O6yCJ'IOBJ'IeHHbIe 3a/:|,ep>|<K017| NCUXNYECKOIo pa3BnUTuA, a Takke pan 3aboneBaHuii.

B aTton cBsasu TepputopuanbHaa nNCUXororo-meguko-nenarormnd4eckad KOMUCCUA B COOTBETCTBYHOLLEM
3aKn4veHnn pekomMmeHgoBarsra okasaTb HeCoBepLUEeHHONETHEMY A. ncmxosnoro-mMenunko-negarormn4eckyro nomMoLlb -
OpraHn3oBaTb KOHCYINbTauUuMo Nncuxonora.

CeegeHut 0 HeobxooumMocTM MoMelleHust A. B cneumanbHoe y‘-leGHO-BOCﬂI/ITaTeJ'IbHOG yypexaeHune
3aKpbITOro Tuna yka3aHHO€e 3aKrto4eHne He coaepxxaro.

Taknm obpasom, cyooM He Obinu NpuHATLI NpeaycMoTpeHHble KAC P® mMepbl Ans NOMHOro M NpaBubHOMO
YCTaHOBMEHMS PaKTUYECKNX OOCTOATENLCTB Aena N X BCECTOPOHHEro UCCneaoBaHns C y4eTOM 3akpensieHHoro B
n. 7 cT. 6 [aHHOro Kogekca MpuHUMNA COCTA3aTENbHOCTU M PaBHOMPaBUS CTOPOH aAMUMHUCTPaTUBHOIO
CyAONpon3BOACTBA NpY aKTMBHOW ponu cyaa.

Onpepnenenune N 8-KIM7-10

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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35. OTcyTCTBME TOCYQAPCTBEHHOM perucTpaummn nyorvMyHOro CepBUTYTa He SIBNSIETCA MPensTCTBMEM Afis
PacCMOTPEHMS] U paspeLleHnsl CyaoM aAMUHUCTPATMBHOTO MCKOBOIO 3asiBNEHMSI O MPU3HAHUWM HeaelCcTBYOLUM
HOPMaTMBHOIO NPaBOBOrO akTa, YCTAHOBUBLUETO AAHHbIA CEPBUTYT.

PelueHveM opraHa MeCTHOro CamMoynpaBreHust Ha onpedeneHHbI CPOK YCTAHOBMNEH MYGIUYHBIA CEPBUTYT
AN npoxoda wWnu npoe3ja K BOAHOMY 0ObekTy o6Lero nonb3oBaHUs U ero Geperoeoi nomnoce B
aAMUHUCTPATUBHbIX rPaHNLIAX CENbCKOro NoCeneHus.

B. oGpatuncs B cyg C agMUHUCTPATUBHBLIM MCKOBbLIM 3asiBlieHMemM o6 ocnapvBaHWM 3TOrO peLLeHus,
CCbiflasicb Ha TO, YTO B pe3yrbTaTe ero MNpPUHATUA Y HEeoMnpedeneHHoro Kpyra Nl BO3HUKIO HeorpaHWyYeHHoe
npaBo MNOMNb30BaHWUS NpuUHagnexawumm emy Ha npaeBe COBCTBEHHOCTM 3eMefbHbIMW y4acTkamu, Torga Kak vy
agMUHUCTPATUBHOIO OTBETYMKA MMEnacb MHas BO3MOXHOCTb AN obGecneyeHus OocTyna rpaxaaH K BOAHbIM
ob6bekTam obLLero nofib3oBaHuA.

OnpeneneHmeM cyaa ﬂepBOIZ WHCTaHUWUN, OCTaBNEeHHbIM 0e3 M3MeHeHUs cyoom anennaAuMoHHON MHCTaHLUMMK,
aMNHUCTPATUBHOE NCKOBOE 3aABJiEHNE OCTaBJ1IEHO oe3 PacCMOTpPEHUA.

MNpy STOM cya ucxogun M3 TOrO, YTO YCTaHOBIEHHbIA OcnapuBaemMblM pelleHMeM opraHa MeCTHOro
camoynpaBneHns nyGrnuyHbIA CEepBUTYT B YCTAHOBIIEHHOM MOpSAKE He 3aperucTpypoBaH, B CBSI3W C YEM
aAMUHUCTPATMBHEIN UCTeL, He SIBMSIETCSl CYObeKTOM MPaBOOTHOLLEHWI, PErYNPYEMbIX OCNIapMBaEMbIM PELLIEHNEM,
KOTOpPOE He MOAJIEXWUT UCMOMHEHUO OO0 perucTpauum cepBuTyTa. Takum ob6pas3om, pellueHue opraHa MeCTHOro
camoyrnpaBfieHnst He HapyLiaeT npas, cBo60a 1 3aKOHHbIX MHTEpecoB B.

CynebHas konnerus no agMuHUCTpaTuBHBIM genam BepxosHoro Cypa Poccuiickon ®egepauun otMeHuna
yKa3aHHble cydebHble akTbl U HanpaBuna agMUHUCTPATMBHOE AeNo B CyA NEPBON MHCTaHUMM AN PacCMOTPEHNS
Mo CyLlecTBY, yka3aB criefyloLLee.

CornacHo n. 1 4. 2 c1. 1 KAC P® cyabl B nopsiake, npegycMOTpeHHOM AaHHbIM Kogekcom, paccmaTpuBaloT u
paspeLualoT NogBegOMCTBEHHbIE UM aAMUHUCTPATUBHbIE Aera O 3alMTe HapyLWeHHbIX UM ocnapvBaeMbiX Npas.,
cBobOO4 W 3aKOHHbIX WHTEPEeCOB rpaxdaH, NpaB W 3aKOHHbIX WHTEPEeCOB OpraHusauui, BO3HMKawWwue un3
aAMVHUCTPATMBHBLIX W WHbIX MNYyONWYHbIX MPaBOOTHOLWEHWA, B TOM 4ucfe agMuHUCTpaTMBHble gena o6
ocnapuBaHMn HOPMAaTUBHbIX NPaBOBbLIX aKTOB MOSIHOCTHIO UMK B HacTW.

B cuny nonoxeHun 4. 1 ct. 208 KAC P® c agMuHMCTPaATMBHBIM MCKOBbIM 3asiBIIEHVEM O MNPU3HAHWM
HOPMaTUBHOIO NPABOBOIO aKTa HEAEWCTBYHOLLMM MOSTHOCTLIO NN B YacTW BNpaBe o0paTuTbCH nvua, B OTHOLLIEHUN
KOTOpbIX MNPUMMEHEH 3TOT akT, a Takke nuua, KOTopble SABNSATCA CyObekTaMu OTHOLUEHWUW, perynmpyemMbixX
ocrnapvBaeMbiM HOPMAaTMBHBIM MPAaBOBbIM aKTOM, €CIW OHW nonaralwT, YTO 3TUM axkTOM HapylleHbl WIu
HapyLuaTcsa UX npasa, cBO6OAb! M 3aKOHHbIE NHTEPECHI.

CornacHo cT1. 23 3K P® nyGnnyHbIi CEPBUTYT yCTaHaBNUBAETCS HOPMATUBHbLIM MPaBOBbLIM aKTOM OpraHa
MECTHOro CcaMOyrnpaBrieHUs B Cnyyasx, ecnv 370 Heobxoaumo Ansi obecneyeHuss MHTepecoB rocynapcTBa,
MECTHOro CaMOynpaBfeHUs WNM MECTHOrO HaceneHusi, 6e3 n3bATUSA 3eMenbHbIX Y4YacTKOB. YCTaHOBIEHWE
NyGIIMYHOro CEpBUTYTA OCYLLECTBIISIETCS C Y4ETOM pPe3yNnbTaToOB OOLWECTBEHHbIX CryLaHui (n. 2).

Jlnua, npaBa 1 3aKOHHbIE UHTEPECHI KOTOPbIX 3aTparMBaTCa YCTaHOBNEHNEM NyONMYHOrO CepBUTYyTa, MOryT
OCYLLECTBNATb 3aLLMTYy CBOMX NpaB B cyaebHom nopsake (n. 8).

Yactamn 2 n 3 ct. 47 depepanbHoro 3akoHa oT 6 oktabps 2003 r. N 131-03 "O6 obwmx npuHUMnax
opraHu3aumMmM MecTHOro camoynpaeneHust B Poccuiickonn Pepepauuun” onpeaeneHo, YTo  MyHMUMMNAnbHblE
HOpMaTUBHbIE MPaBOBbLIE aKTbl, 3aTparuBaloliMe MpaBa, cBobGoabl M 006S3aHHOCTM YenoBeka W rpaxaaHuHa,
BCTYNaKT B CUITy Nocrne nx ouumnansHoro onybnmkosaHus (o6HapogoBaHus).

N3 copepxaHus ocrnapvBaemMoro pelleHusi opraHa MECTHOro camoyrnpaBrieHusl, OnyGrMKOBaHHOIO Ha
oMuManbHOM caiTe Cenbckoro MOCeNeHusl, a Takke npoTokona nybrnuMyHbIX CrylaHuin, 3akiioyYeHuss o
pesynbTatax MNyGnuYHbLIX CryllaHWi, CXembl CepBUTyTa CcrneayeT, YTO aAMUHUCTPATUBHLIA UCTel, SBnseTcs
CYObEKTOM MPaBOOTHOLLIEHWI, PErynnpyemMbIX 3TUM peLleHnEM.

Mpn aToM camo no cebe OTCYTCTBME rOCYAAPCTBEHHOW perucrpaumm nybGnmnmyHoro cepBuTyTa He sIBRsieTcs
NpenaTcTBUEM AN PACCMOTPEHUS U paspeLleHusi CyaoM agMUHUCTPATUBHOMO UCKa O NPU3HAHWM HeAeNCTBYIOLWUM
HOPMaTMBHOrO NPaBOBOrO aKTa, YCTAHOBMBLUENO AAHHbIA CEPBUTYT.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Onpepnenenune N 49-KIM7-29

36. lpaBoBoe perynupoBaHve, npegycmatpuBarllee HeobxoaAMMOCTb MOMyYeHUs npeaBapUTENibHOMO
cornacusi  3akoHogaTenbHoro opraHa cybbekta Poccuiickon ®egepaumMm Ha nepefadvy  penvrnosHbIM
opraHm3aumsaM OOBEKTOB PenurMo3HOro HasHayeHus, SBMSAWUXCA OObeKkTaMu KynbTYpHOrO Hacnegus u
HaxoOsAWKMXCa B rocydapCTBeHHOW cobcTBeHHOCTN cybbekta Poccuiickon depepaumu, He npoTUBOPEYUT
AencTeyloweMy defepanbHOMY 3aKOHOAATENbCTBY.

3akoHopaTenbHbiM CobpaHnem KpacHosipckoro kpasi npuHaT 3akoH KpacHosipckoro kpass N 12-5650 "O6
ynpaBrneHun rocyaapcTBeHHON cobcTBeHHOCTLI0 KpacHosipckoro kpasi'.

CornacHo n. 4 ct. 31 3TOro 3akoHa, ecnu GanaHcoBasd CTOMMOCTb umyllecTBa KpacHosipckoro kpas,
OTYYXZaeMoro no OogHOMY Aorosopy, unu obuwasa GanaHcoBas CTOMMOCTb uMmyLllecTBa KpacHosipckoro kpas,
OTYY)KOAEMOro OAHOMY MWLy NO HECKONbKMM [oroBopam, cocTtasnset 15 munnmoHoB pybnen u ©Gonee,
OTUYXKOEHME Takoro WMyLlecTBa MOXeT OblTb NpPOM3BEAEHO TONMbKO C MNpeaBapuTenbHOro  cornacust
3akoHopaTenbHoro CobpaHus KpacHOApPCKOro kpas, 3a UCKITIOYEHNEM CriydaeB OTYYKAEHUS MMYLLEeCTBa, KOTOPbIM
yupexaeHuss KpacHosipckoro Kkpas B COOTBETCTBUM C beaepanbHblM 3aKOHOM BMpaBe pacnopsiKaTbCs
CaMOCTOSITENBHO, a TakKe MHbIX CNy4yaeB, NPeAyCMOTPEHHbBIX HACTOSILLUM 3aKOHOM.

CornacHo noan. "6" n. 4 c1. 32 370ro e 3akoHa TpeboBaHMe O COrnacoBaHUWM OTYYXOEHWS MMyLLecTBa C
3akoHopaTteneHbiM CobpaHnem KpacHosapckoro kpasi, npegycmoTtpeHHoe n. 4 cT. 31 HacTosilero 3akoHa, He
npuMeHseTca B crydasx 0e3BOo3me3gHOM nepefayn penvruosHbiM OpraHvM3auusM MMmyLecTsa penmnrmo3Horo
Ha3HayeHWs1 B COOTBETCTBMM CO CT. 33 Ha3BaHHOINO 3akoHa (3a UCKIYEeHMEM nepefadn o6bekToB PEnMrmo3HoOro
Ha3HayeHusl, SBMAKOWNXCSA OObeKkTamMn KynbTYpHOTO Hacrneausi, HaxogawuMuca B rOCYyAapCTBEHHOW
cobcTBeHHOCTM KpacHosipckoro kpas).

Mpokypop KpacHosipckoro kpasi obpaTnncs B cyg ¢ agMUHUCTPaTUBHBIM UCKOBbLIM 3asiBIIEHWEM O MPU3HaHWU
nogn. "6" n. 4 c1. 32 3akoHa KpacHosipckoro kpast "O6 ynpaBneHun rocygapcTBEHHONW COBCTBEHHOCTbLIO
KpacHosipckoro kpas" HedenCTBYIOLWMM CO OHA BCTYNMEHMS peLleHns cyaa B 3aKOHHYH CUMy B TOW Mepe, B Kakon
yka3aHHas  HoOpma  npegycmaTtpvMBaeT  HeoOXOoAMMOCTb  MOMy4YeHWs  NpeaBapuUTENbHOro  corfnacus
3akoHopaTenbHoro CobpaHusa KpacHosipckoro Kpas Ha nepegadvy penvrmo3dHbiM  OpraHvsaumsiM  o6bekToB
PENUrMo3HOro Ha3Ha4YeHus, ABNALLUMXCS 0ObeKTaMn KyNbTYpHOro Hacneams U HaxoAsLWmMXcsa B rocyaapCTBEHHOW
cobcTBeHHoCTM KpacHospckoro kpasi.

Mo MHeHWO npoKypopa, corfacoBaHue nepefadn Takux o06bekToB ¢ 3akoHopaTenbHbiM CobpaHvem
KpacHosipckoro kpas npotuBopeynT B ToM uncne PepepanbHomy 3akoHy oT 30 Hosibps 2010 r. N 327-®3 "O
nepegaye  penurnMosHbIM — OpraHM3auusM  UMyLLEeCTBa  PenurMo3HOro  HasHadeHusl, Haxogsulerocd B
rocy4apCTBEHHOW U MyHULUMNanbHon cobcTBeHHoCcTH", PepepanbHoMy 3akoHy oT 25 mnioHa 2002 r. N 73-903 "O6
00beKTax KynbTypHOro Hacrneams (maMmsiTHMKax UCTopun n KynbTypbl) HapogoB Poccuiickon deagepaummn”.

PeweHnem cyaa nepBoﬁ MHCTaHUMM B YyOOBNEeTBOPEeHUM agMUHUCTPATUBHOINO WCKOBOIo 3asABlieHUA
OTKa3aHo.

CynebHasa konnerus No aaMUHUCTpaTUBHBLIM Aenam BepxosHoro Cyna Poccuiickolii ®egepauun ykasaHHoe
pellieHne cyaa NepBoi MHCTaHLMKM ocTaBuna 6e3 M3aMeHeHUs No crneayroLM OCHOBaHUAM.

MoanyHktoM "X" n. 2 cT. 5 ®epepanbHOro 3akoHa ot 6 okTabpsa 1999 r. N 184-03 "O6 06wmx npuHUMnax
opraHu3aummM 3akoHodaTenbHbIX (NPeACTaBUTENbHBLIX) U MCMOMHUTENbHBLIX OPraHoOB rOCyAapCTBEHHOW BMacTy
cybbvektoB Poccuickon ®epepauuun” nNpeaycMOTpPEeHO, YUTO MOPSAAOK  YNpaBfeHUs U pacrnopsikeHus
cobcTBeHHOCTbIO cybbekta Poccunckon ®depepauun ycTtaHaBnuBaeTcs 3akoHOM cybbekta Poccuiickon
denepauymum.

CornacHo n. 1 c1. 1 3akoHa KpacHospckoro kpast "O6 ynpaBneHun rocygapCTBEHHOW COBGCTBEHHOCTLIO
KpacHosipckoro kpas" Ha3BaHHbI 3aKOH yCTaHaBNMBaeT LENnW U NPUHLUMNbI YNpaBlieHWs TrocydapCTBEHHOW
cobcTBeHHOCTbI0 KpacHoApcKoro kpad, a Takke MNOpSAoK YNpPaBleHUA WM pacrnopsbkeHust e, B TOM 4ucne
pasrpaHMdYeHne MOSIHOMOYUIM OpraHoOB rOCYAapCTBEHHOM BNAacTM WM MHbIX FOCYO4APCTBEHHbLIX OpraHoB
KpacHosipckoro kpasi B cdepe yrnpaBneHuss U pacnopsKeHuUs rocygapCTBEHHONW COBCTBEHHOCTBIO KpaCHOspCKoro
Kpasi, NOpsiA0K B3aMMOLENCTBUSI 3TUX OPraHOB MpY OCYLLECTBNEHUN YKa3aHHbIX MOMIHOMOYMINA.
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Ha ocHoBaHum n. 1 cT. 26.12 ®epepanbHoro 3akoHa "O6 o6LWux NpUHLMNAax opraHM3aumnm 3akoHoAaTeNbHbIX
(NpeacTaBuTENbHBLIX) U UCMONHUTENBHBIX OPraHOB rOCy4apCTBEHHOM BriacTu cybbekToB Poccuickon deapepaummn’
OopraHbl rocyaapCTBEHHOM Bractu cybobekta Poccwuiickorn ®egepaumm CcamMOCTOATENBHO — YMPaBsT U
pacrnopsbkalTCcsl  MMYLLECTBOM, HaxOoAsiwuMcs B COOCTBEHHOCTM cybbekta Poccuickon depepaunmn, B
cootBeTcTBUM C KoHcTuTyumen Poccuiickon dPenepauuun, degepanbHbIMU  3akoHaMM U M3gaBaemMbiMU B
COOTBETCTBMM C HMMW HOPMAaTUBHbLIMM NpaBoBbiMM akTamu [lpesngeHta Poccuiickorn ®Pegepaunm  u
MpasuTtensctBa Poccuiickon ®egepauun, a Takke B COOTBETCTBMU C KOHCTUTYLMEN (YCTAaBOM), 3aKOHAMU U UHBbIMU
HOpMaTUBHbLIMU NPaBOBLIMU akTamu cybbekTa Poccuiickon degepavmm.

B cuny n. 4 c1. 26.11 atoro e denepanbHOro 3akoHa 0COOEHHOCTN BO3HUKHOBEHWS, OCYLLIECTBIEHMS U
npekpaweHms npaBa cobcTBeHHOCTM cybbekta Poccuiickon ®degepauun ycTaHaBnmuBalTca denepanbHbiM
3aKOHOM.

Mynktom 3 cT. 21 depepanpHoro 3akoHa OT 26 ceHTabpsa 1997 r. N 125-®3 "O cBoboge coBectn U O
penuUrnosHbIX obbeanHeHuax" onpegeneHo, YTO nepedada B YCTAHOBMEHHOM Mopsiike B COOGCTBEHHOCTb
PENUIMO3HbIM OPraHn3aLmnsiM KyrbTOBbIX 34aHUA N COOPYKEHWUIA C OTHOCSALLUMUCS K HUM 3EMENbHBIMU ydacTKamu u
MHOrO MMYLLECTBA PENIUMMO3HOIO Ha3HayeHusl, HaxXOOALWEeroca B TOCYLApCTBEHHOW WM  MYHULMNANbHOWN
cobCTBEHHOCTH, ocyllecTBrnsieTcs 6e3803Me34HO.

Mopsgok 6e3Bo3mesgHoON nepegays B COBCTBEHHOCTb WM Ge3BO3ME3AHOe MOMb30BaHWE PenUrno3HbIM
opraHuMsauvsaM MMyLecTBa PEnuWrmo3HOro HasHavyeHusl, Haxopgsuwieroca B deaepanbHO COBCTBEHHOCTM,
cobctBeHHOCTM cybbekToB Poccuickon ®egepaumn  unu  MyHUUMNanbHOW COBGCTBEHHOCTVM onpegenset
®epgepanbHbin 3akoH "O nepegaye pPenUIMO3HbIM - OpraHM3auusaM MMyLLEeCcTBa PEenurmo3HOro HasHayeHus,
HaxogsLlWerocs B TOCYQApPCTBEHHOW MMM MyHUUMNanbHOW COGCTBEHHOCTU", B COOTBETCTBUM C KOTOPbLIM
OCHOBaHMeM Ansi paccMOTPeHus Borpoca O nepejade pPenurMo3HOM OpraHusauuu rocyaapCTBEHHOMO Unu
MYHULMMNANbHOMO WMYLLECTBA PENMIMO3HOIO Ha3Ha4YeHus SABMSEeTCS 3asBfieHWe Perirmo3HOW OpraHu3auuu,
npeacTaBneHHoOe B MUCbMEHHONW (opMe B YMOSTHOMOYEHHbIN OpraH Mocrie COornacoBaHWs C BblWECTOALWMM
pYyKOBOASALLUM OpraHoMm (LLeHTPOM) penurno3Homn opraHmnsaumm (4. 1 ct. 6).

B Meca4YHbIM CPOK CO AHS MOCTYNMNEeHUs 3asBreHUa Penurmo3Hon opraHmsauum YnorHOMOYEHHbIN OopraH
00s13aH paccMOTpeTb Takoe 3asiBfieHne M Mo pesynbTaTaM pPacCMOTPEHUs MPUHATL PeELLeHue O nepejade
rocy4apCTBEHHOrO NN MYHULIMMANbHOIO NMYLLECTBA PENUIMO3HOIO Ha3HAYEHUSA PENUIMO3HON OpraHn3aunm Unm o
noaroToBke MNpeanokKeHUn O BKIKOYEHUM 3TOr0 UMyLLecTBa B NnaH nepefadn periurmosHbIM opraHusaumsam
UMYLLECTBA PENTMIMO3HOr0 Ha3Ha4yeHus MMbo MOTUBMPOBAHHOE pelleHne o6 oTkase B nepegade 3TOro MMyLLecTBa
(4. 1 ct. 7). Tlpn 9TOM NOA YMNOSIHOMOYEHHbIM OPraHOM MOHUMAaeTCs dedeparnbHbIi opraH WUCNONHUTENBHON
BNacTu, WNW opraH rocygapcTBeHHoW Bnactnm cybbekta Poccunckon ®epepauuun, unu opraH MECTHOroO
camoynpaBrieHusl, KOTopble YNONHOMOYEHbl COOTBETCTBEHHO dheepanbHbIMU 3aKOHAMU, MHbIMU HOPMaTUBHbLIMU
npasoBbIMy akTamu Poccunckon depepauum, 3akoHaMm 1M UHbIMU HOPMATUBHBLIMU NPAaBOBbLIMU akTamMun cybbekTa
Poccuiickon ®defepauun, MyHUUMNANbHbIMU MPaBOBbIMM akTaMW Ha MNPUHATME peLleHun O nepepadye
pPENUrno3HbLIM opraHu3aLmsaM rocyaapCTBEHHOMO UM MyHULUNANBHOMO MMYLLLECTBA PENUIMO3HOr0 HasHavyeHus (n.
2cT. 2).

AHanua npuBeaeHHbIX 3aKOHOMOMOXEHUN MO3BONSET caenaTb BbIBOA O TOM, 4TO Cy6'beKT Poccuiickon
CDe,qepau,MM BnpaBe CaMOCTOATEJIbHO onpenenntb opraH, yI'IOJ'IHOMO'-IE‘HHbIVI NpUHMMaTb pelleHne o nepegade
YKa3aHHOro Bbllle nMmyLiecrtsa pesimrmo3HOro HasHa4eHusa peniMrmo3HbiM opraHusaunam.

3akoHoM cybbekta Poccuiickon degepaunm ycTaHaBnMBaeTCs MOPSOOK YNPaBEHUS U pacnopsiKeHust
cobcTBEHHOCTLIO cybbekTa Poccunckon deaepaumm, u, kak crneacTBue, MOXET ONpeaensiTbCs NopsaoK nepegayn
PENUIMO3HLIM OpraHM3aLusiM MMYLLIECTBA PESTMMMO3HOr0 HasHa4YeHusl, Haxo4sLeroca B COOCTBEHHOCTU AAHHOMO
cybbekTta Poccuiickon ®epepauuu.

[Mpn 3TOM yKasaHHbIN NOPSAOK HE OOIMKEH MPOTUMBOPEYUTH dhedeparbHbIM 3aKkoHaM, yCTaHaBMMBaOLWNM
0COBEHHOCTM OTYYXOEHMS TakKOro MMyLlecTBa W MpekpalleHus npaBa coOCTBEHHOCTU cybGbekTta Poccuiickon
degepaummn Ha 3TO UMYLLLECTBO.

Kpome Toro, n. 1 c1. 33 3akoHa KpacHosipckoro kpasi "O6 ynpaBneHuu rocygapcTBEHHOW COOCTBEHHOCTLIO
KpacHosipckoro kpas" npegycMOTpeHOo, YTO nepefjaya penuruosHbIM opraHusauusM UmyllectBa penmrmo3Horo
HasHayeHWsi, HaxoAsLerocss B rocyaapCcTBEHHOM cobcTBeHHOCTM KpacHOsipcKoro Kpasi, OCYLIeCTBNSAeTCs B
cooTBeTCcTBMU ¢ PegepanbHbiM 3akoHOM "O nepegade penurMo3HbiM OpraHM3aumsamM UMYLLECTBa Pernnrmo3Horo
Ha3HayeHWs, HaxoAsLLerocs B rocy4apCTBEHHOW MM MyHULMNAansHON cobcTBEHHOCTH".
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Taknm o6pasom, B3auMMOCBSI3aHHblE MOMoXeHust nogn. "6" n. 4 cr. 32 1 cT. 33 Has3BaHHOrO 3akoHa
KpacHosipckoro kpasi He yCTaHaBNnMBAlOT WMHOW MOPSAOK Mepedayn penurmo3HbiM OpraHvM3auusM UMmyLLecTBa
PENUIMO3HOr0 HasHayeHUsi, HaxoasLerocss B rocyaapCTBEHHOM COOCTBEHHOCTU KpacHOSpPCKOro kpas, KOTOpPbIN
npoTMBOpeYnrni Obl MNopsaky, npegycmoTpeHHoMy ®PepgepanbHbiM  3akoHOM "O  nepepade  penurMosHbiM
OopraHusaumsiMm MMyLLIECTBa PENUIMO3HOIO Ha3Ha4YeHMUs!, HaxoasaLWerocsi B rocyqapCTBEHHOW UMM MYHUUMNANbHON
cobcTBeHHOCTH".

YcTaHOBNeHHass ocnapuBaemMbiM B 4acTW 3akOHOM obs3aTenbHas npouedypa CornacoBaHus C
3akoHopaTenbHbiM  CobpaHnem KpacHOSpCKOro Kpasi OT4yXAeHWss OOBEeKTOB pPEermivMrmo3Horo HasHadeHus,
ABMSIOWNXCA OQHOBPEMEHHO 0OBbEKTaMM KynbTypHOrO Hacregus, CoOOoTBETCTBYeT Hopmam defepanbHOro 3akoHa
"O6 obwux npuHUMMNAxX OpraHu3aumMM 3akoHOAAaTEeNbHbIX (NPEeACTaBUTENbHbLIX) W UCMOMHUTENBbHBIX OpraHoB
rocygapcTtBeHHon Briactu cybbektoB Poccuiickon Pepepauummn”, KOTOPbIMW  YCTAHOBIEHO, YTO BbICLUMA
WCMONMHUTENbHbLIN  OpraH rocygapcTBeHHOW Bractm cybbekta Poccuiickon ®Pepgepauumn  ynpaensietr WU
pacrnopsixaeTcs coOCTBEHHOCTbIO cybObekTa Poccuickon Pegepauum B COOTBETCTBUM C 3aKOHaMu CcyObekTa
Poccuickon ®epepaumm (noan. "g" n. 2 cT. 21), B TO BPEMS KaK 3akOHOAATENbHbIA (NMPeACTaBUTENbHBIN) OpraH
rocygapcTBeHHOMW Bnactu cybbekta Poccuiickon ®egepaunn B npegenax M ¢opmax, YCTaHOBMEHHbIX
KOHCTUTYUMEN (ycTaBoMm) cybbekta Poccuiickon depepaumm u 3akoHamm cybbekta Poccunckon depepaumu,
OCYLLECTBMSIET Hapsigy C APYrMMKU  YNOIHOMOYEHHBIMM Ha TO OpraHamu KOHTpoNnb 3a cobnogeHvnem
YCTaAHOBMEHHOMO Nopsigka pacrnopsbkeHms cobCcTBeHHOCThIO cybbekTa Poccuiickon ®epepauum (noan. "a" n. 4 cr.
5).

I'IpM Takux obcTosATeNnbCTBaxX npaBOBbIX OCHOBaHW AN yaoBneTBoOpeHnsa agMMHUCTPaATUBHOIO MUCKOBOIO
3adABJieHNA HE UMENOCb.

Onpepenenune N 53-Alr7-49

37. lNpaBoBoe perynvpoBaHue, Aonyckalllee BbiNyCck 6e3HaaA30pHbIX XKMBOTHLIX B cpedy obuTaHus B mecTe
nX OTNOBAa, NPOTMBOPEYUT AeNCTBYOLWEMY hefepanbHOMY 3aKOHOAATENbCTBY.

MocTtaHoBneHnem npasutenscTBa [lepmckoro kpas ot 9 uona 2014 r. N 596-n yrBepxaeHsl [MpaBuna
OTNIOBa, perucTpaumm, ydeta u cogepxaHnst 6e3Haf30pHbIX XXUBOTHBIX Ha Tepputopun MNepmckoro kpas (oanee -
MpaBuna).

MNpaBvna onpedenstoT, YTO MYHKT BPEMEHHOro coAepXKaHus - 3TO crneumanbHO OTBeAEHHOE NoMeLLeHne Ans
copepxaHma 6e3HaA30pHbIX XUBOTHBLIX A0 BO3BpaTta WX Bragenbuam, nepegadv B NPUIOT UMM B MNOMb30OBaHME
3anHTEepecoBaHHbLIM NuLaMm, BbiNycka B cpeny obutaHusa B mecTe otrnosa (M. 1.2 MNpasun).

Ab63auem BTOpbIM M. 4.22 [NpaBun, onpegenswowmm cyab0y OTMNOBMEHHbIX 6e3HaA30PHbLIX XXMBOTHBLIX MOCHe
NCTEYEHMST cpoka WX MpebbliBaHUs B MYHKTE BPEMEHHOrO COAepXKaHWsi, MpegycMOTpeH Bbinyck 6e3Haa30pHbIX
XMBOTHbIX B cpedy obuTaHWsi B MeCTe OTfoBa BHE rpaHuu, OETCKMX W CMOPTUBHBIX MAOLWAAO0K, TEPPUTOPUN
o6pa3zoBaTernbHbIX OpraHn3aLumin, opraHn3auuin 34paBooOXpaHeHns 1 0OLLECTBEHHOIO NMTaHMS.

BamecTutens npokypopa lNMepmckoro kpasi obpatuncsa B cya ¢ agMUHUCTPATMBHBIM UCKOBBIM 3asiBNEHNEM O
NPU3HaHUN NPUBEAEHHbLIX MPAaBOBbLIX MpPeAnuUcaHUMn HeLEeWCTBYIOLWMMKM B 4YacTu, npegycMaTpuBalollen BbIMyck
6e3Haa30pHbIX XKUBOTHBLIX B Ccpefly ObuMTaHus B MeCTe OTMoBa, CCblladCb Ha TO, YTO Takoe npaBoOBOe
perynupoBaHne OCYLLECTBEHO C NPEBbILLIEHWEM NOSTHOMOYUA U MPOTUBOPEYNUT NONOXKEHUAM CT. 2 deaepanbHOro
3akoHa ot 30 mapTa 1999 r. N 52-03 "O caHuTapHo-anMaeMmnonornyeckom 6narononyynmn Hacenenuns", nn. 9.2, 9.5
CaHuTtapHo-anngemuornorudeckmx npasun CIM 3.1.7.2627-10, nn. 8.2, 8.4.2 CaHUTapHO-3NMUAEMMOSIOrMYECKNX
npaeun n HopmaTtneoB CanllvH 3.2.3215-14, nn. 4.8 n 4.9 CanutapHbix npasun CI1 3.1.096-96 BeTepuHapHbIX
npaswn Bl 13.3.1103-96.

PeweHnem cyaa nepBon MHCTaHUMNM agMUHUCTPAaTUBHOE NCKOBOE 3adaBl1ieHne yaoBIieTBOPEHO.

Cyne6GHasa konnerus no agmMuHUCTpaTuBHbLIM Aenam BepxosHoro Cyna Poccuiickoli ®egepauun ykasaHHoe
pellieHVe cyaa ocTaBuna 6e3 M3aMeHeHUs No creayroLLMM OCHOBaHUAM.

Ob6ecneyeHne CaHUTApPHO-INUAEMMONOrMYECKOro Onarononyyms HaceneHus Kak OOHOr0 U3 OCHOBHbIX
YCIOBUIA peanu3auumn KOHCTUTYLIMOHHbIX MpaB rpaXaaH Ha OXpaHy 340pOoBbS M ONaronpuATHYIO OKPYXKaHLLYH
cpeny perynupyetca ®egepanbHbiM 3akoHOM oT 30 mapTa 1999 r. N 52-d3 "O caHuUTapHO-3NMAEMUNONOrNYECKOM
Gnarononyyunn HaceneHus" (nanee - ®egepanbHbin 3akoH N 52-93), cornacHo n. 2 CT. 2 KOTOPOro NOAHOMOYUAMMU
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B Ha3BaHHOM cdepe oO6LLEeCTBEHHbIX OTHOLWEHWN obnagatT Hapsgy ¢ Poccunckon denepaumen M cybbekTbl
Poccuiickonn  ®depgepaumu, pacxogHbiM 00A3aTeNnbCTBOM  KOTOPbIX SBMSIETCA  OCYLUECTBIEHWE Mep Mo
npegynpexaeHuio anMaemMun 1 nMKBMAaLUM MX MOCNEeACTBUA U KOTOPble BMpaBe OCYLIECTBMATb B Ha3BaHHOW
cdepe npaBoBOe perynvpoBaHmne (CT. 6 3TOro e 3akoHa).

Mexay Tem, Takoe perynupoBaHve He MOXeT ObiTb MPOM3BOMbHLIM WM [AOMKHO OCYLLECTBNATLCH B
COOTBETCTBMM C peaeparbHbiM 3aKoHO4ATENLCTBOM, B NpeAenax npegocTaBeHHbIX NONIHOMOYMIA U He HapyLlaTb
npuvHUMN pas3geneHus BOMpoOCOB BedeHus Mexay Poccuinckon depepaumnen n cybbektamm Poccunckon
depepauymm.

B kpyr nonHomoumii OpraHoOB rocygapCTBeHHoW Bnactu cybbekta Poccuiickon ®degepaumm Hapsgy C
pelleHMemM BOMPOCOB OpraHu3auum npoBefeHnst Ha Tepputopun cybvekta Poccuiickon ®Pepepaumm MeponpusaTui
no npegynpexaeHuio 1 nukenaaunum 6onesHen XnBOTHBIX, UX NEYEHUI0, 3almMTe HaceneHns ot 6onesHen, obLumx
0N YenoBeka W XMBOTHbIX, Nocrne BHeceHws B nogn. 49 n. 2 Ha3BaHHOW cTaTbl M3aMeHeHun dPepepanbHbIM
3akoHoMm oT 30 mapta 2015 r. N 64-®3 BknoyYeHa Takke opraHvM3aums NpoBeAeHUss MePONpUSTUI MO OTMOBY U
coaepxaHuto 6e3Haa30pHbIX XKUBOTHbIX.

Mo cMmbicny npuUBEAEHHOW HOpMbI, edepanbHblii 3akoHodaTenb MNPeAyCMOTpen peLleHne Bonpoca
peryriMpoBaHnsl YMCINEHHOCTU 0e3HaO30pPHbIX JKMBOTHBIX KakK WCTOYMHMKA OornesHer nyTemM MpoBeaeHUs
MEpPOMNpUATUIA MO OTNIOBY W COAEPXKaHWMI0 TakMX >KMBOTHbIX, B CBSI3M C 4YeM OcrapvBaeMoe MNpaBoBOe
perynvpoBaHuve, npegycMaTpuBalollee Bo3BpaT 6e3HaA30pHbIX )KMBOTHBIX B MPEXHIO cpedy obuTaHus, a He uX
cofepxaHue B cneuunanbHbiX MMTOMHUKaX, MPOTMBOPEYUT AENCTBYOLLEMY heepanbHOMY 3aKOHOAATENBCTBY.

ManoxeHHoe cormacyetcs C npegnucaHusiMu, cogepxawmmucss B - CaHMTapHO-3NMAEeMMONOrMYECKUX
npasunax u Hopmatmesax CaHluH 3.2.3215-14, yTBepXAeHHbIX NocTaHoBrneHMeM [naBHOro caHUTapHOro Bpaya
Poccuiickon ®epepauun ot 22 asrycta 2014 r. N 50, CaHutapHo-anugemuonorudeckux npasunax Crll
3.1.7.2627-10, yTBEpXAeHHbIX NOCTaHoBNEHWeM [NaBHOro caHuTapHoro Bpaya Poccunckon ®egepaumm ot 6 mas
2010r. N 54.

Kpome TOro, rpaxgaHCKum 3akoHOAAaTeNnbCTBOM Takke npedycMoTpeHa 06s3aHHOCTb MO COAEepXaHuio
6e3Haf30pHbIX JOMALLHNX XUBOTHBIX NIMLOM, nX 3agepxasmm (cT. 230 - 231 K P®).

Mpu Taknx obcToATeNbCTBaxX agMMHUCTPATUBHOE NCKOBOE 3asiBNEHNE YO0BNETBOPEHO OOOCHOBAHHO.
Onpegenexne N 44-AlM7-29

38. MpaBoBoe perynvMpoBaHWe, Mpu KOTOPOM fvuUaM, MMELWMM OLHOBPEMEHHO MPaBO Ha CouMarbHYH
noadepKKY MO HECKONMbKMM MPedyCMOTPEHHBIM 3aKOHOAAaTeNbCTBOM OCHOBaHMSIM, CouManbHas noadepkka
npegocTaBnsieTcss MO  OAHOMY U3 OCHOBaHMI Mo BbiGOpy MonyyaTenss (3a UCKMOYEHWEeM  Ccryyaes,
MPeAyCMOTPEHHbIX 3aKOHOAATENbCTBOM), HE MPOTMBOPEUUT AECTBYOLEMY dedepanbHOMY 3aKOHOOATENbCTBY.

CornacHo ab3sauam nepsomy 1 BTopoMmy 4. 2 cT. 2 3akoHa XabapoBckoro kpas oT 26 aHBaps 2005 r. N 253
"O mMepax coumanbHOM NOAAEPXKKM XKepTB MOMUTUYECKUX penpeccui”, ecnu peabunutupoBaHHOE nUUO
O[HOBPEMEHHO UMEET MpaBo Ha Mepbl COLManbHOW NOAAEPXKKM NO HAcToALWEMY 3aKOHY U MHbIM HOPMaTUBHbIM
NpaBoOBbIM akTaM HEe3aBUCMMO OT OCHOBAHWIA, MO KOTOPbIM OHW YCTaHaBIIMBAKTCH, MY NPenocTaBnsoTCA Mepbl
coumanbHON NoAadepXkn NMbOo NO HacTosALWEMY 3aKOHY, MO0 MO MHbBIM HOPMATUBHLIM MPABOBLIM akTam MO €ro
BbIOOPY, 3@ WCKITHOYEHWEM UL, MOSyYaloLWMX Mepbl counanbHOM NMOAAEPKKM B COOTBETCTBUM ¢ PepepanbHbIM
3akoHoM oT 20 uonsa 2012 r. N 125-03 "O goHopcTBe KPOBM U €e KOMMOHEHTOB", a Takke Nul, Nony4vakLmnx
KOMMEHCcaLNo pacxofoB MO onnaTe B3HOCA Ha KanuTarbHbI PEMOHT 00LWEero nMmylectesa B MHOrOKBapTUPHOM
gome B cooTBeTcTBMM € N. 2 4. 3 cT. 3 3akoHa Xabaposckoro kpasi oT 26 sHBaps 2005 r. N 254 "O mepax
coumanbHON NOOAEPXKKU rpaxaaH MoXWNoro Bo3pacTta, MHBaNWAOB, BETEPaHOB Tpyaa, nuvu, npopaboTaBLuux B
Tbiny B nepuoa Benukon OTeyecTBEHHON BOVHBI, CEMEN, UMEIOLLMX AETEN, U UHbIX KaTeropun rpaxaaH".

Mepbl coumanbHOn noaaepXku, npeaycmoTpeHHble nn. 7, 10, 12 4. 1 mn 4. 3 HasBaHHOW cCTaTbW,
NpegocTaBnsalTCa  peabunMTUPOBaHHLIM  NLaM  He3aBUCUMO OT MpefoCTaBfeHWss UM Mep  couunanbHowm
NOAAEPXKKM NO APYrMM HOPMAaTMBHbLIM NPaBOBbIM aKkTaM.

AHanornyHas absauy nepsomy 4. 2 cT. 2 3akoHa Xabaposckoro kpast "O Mepax coumanbHOM NoJaepKKu
XepTB MOMNMTUYECKux penpeccui" Hopma cogepxuTtca B 4. 2 cT. 8 3akoHa Xabaposckoro kpas "O mepax
coumanbHON MOAAEPXKKW rpaxaaH NOXWNOoro Bo3pacTa, MHBaNWAoOB, BETepaHOB TpyAa, nuvuy, npopaboTaBlwiunx B
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Tbiny B nepuoa Benukoit OTeyecTBEHHONM BOVHLI, CEMEN, UMEIOLLMX AETEN, N UHbIX KaTeropun rpaxaaH".

A. obpatuncsa B XabapoBckuin KpaeBoW Cya C agMWHUCTPATMBHLIM WCKOBbIM 3asiBieHWEM O MPU3HaHWUK
HegencTBytoLwen 4. 2 cT. 2 3akoHa Xabaposckoro kpas "O mepax coumanbHON NoJaep KK XepTB NONMTUYECKUX
penpeccuin”, ccbinascb Ha NPOTUBOPEYME [OaHHOW HOPMbl MNonoXeHmam cT. 12 un 16 3akoHa Poccunckon
®epnepauuun ot 18 oktabpa 1991 r. N 1761-1 "O peabunutauum xxepTB NONUTUYECKUX penpeccuin”. Ykasarn, 4to
SBNAETCA BeTepaHoOM Tpyaa U NUUOM, NPU3HAHHLIM NOABEPILUUMCS NONUTUYECKUM penpeccusim 1 BNocrneacTsmm
peabunutnpoBaHHbiM. [lonaran, 4TO Hapagy C MOMyYEHMEM EXEMECSYHOM [OEHEXHOW BbinNnaTbl Kak
peabunuTnpoBaHHOE NULO OH MMEET Takke NpaBo Ha MofnyvYeHne eXemMecsa4HON OEHEXHOW BbinnaThl Kak BeTepaH
TpyAa.

PeweHnem cyaa nepBon MHCTaHUMM B YyOOBNEeTBOPEHUM agMUHUCTPATUBHOINO WCKOBOIro 3asABlieHUA
OTKa3aHOo.

CynebHasa konnerus No aaMUHUCTpaTMBHBLIM Aenam BepxosHoro Cyna Poccuiickoli ®egepauun ykasaHHoe
pelleHne cyaa nepBoli MHCTaHLMK ocTaBuna 6e3 M3MeHeHUs No crneayroLM OCHOBaHUAM.

CornacHo n. "x" 4. 1 c1. 72 KoHctutyummn Poccunckon depepauum couunanbHasi 3alimta HaxoauTcsa B
coBMeCcTHOM BegeHun Poccuiickon ®egepauun n cybbektos Poccurickon deaepauun.

B cuny u. 2 cT. 76 KoHcTutyuumn Poccuinckon ®efepauun no npeameram COBMECTHOro BefeHusa Poccuiickon
depepaummn n cybvektoB Poccuiickon ®Pegepaumm usgalotcs gegepanbHble 3aKOHbl U NPUHUMaeMble B
COOTBETCTBMU C HUMU 3aKOHbI M UHbIE HOPMaTUBHbBIE NPaBOBbIE akTbl CyObeKTOB Poccuiickon Pegepaumm.

CornacHo nogn. 24 n. 2 cr. 26.3 ®epgepanbHOro 3akoHa oT 6 oktabpsa 1999 r. N 184-03 "O6 ob6uwmnx
NpMHUMNax opraHv3auuy 3akoHogaTenbHbIX (MPeAcTaBUTENbHbIX) U UCMOMHUTENBHBIX OPraHOB rocy4apCTBEHHOW
Bnactun cybbektoB Poccunckon Pepepauummn” K MOMHOMOYMSIM OpraHoOB roCyaapCTBEHHOM Bnactn cybbekTa
Poccuinickon ®epepaumm no npegMeTam COBMECTHOrO BedeHWs, OCyLecTBAsSeMbIM AaHHbIMW  OpraHamu
CaMOCTOSATENbHO 3a cyeT cpeacTB Gogxeta cybbekta Poccunckon Pegepaumm (3a ucknoyeHmem cybseHUmn u3s
denepanbHoro 6ogxeTa), OTHOCUTCS peLLeHNe BONPOCOB COLManbHOM NOAAEPXKKU U coLManbHOro obcnyxmBaHus
rpakgaH NoXwuoro Bo3pacta U MHBanNvMAOB, rpadaH, HaxOAsLWMXCs B TPYOHOW XM3HEHHOW CUTyauun, a Takke
aeTen-cnpoT, 6e3Haf30pHbIX AeTen, OeTel, ocTaBwmxca 6e3 nonevyeHus poauTenen, coumanbHOW MOOAEPXKKM
BETEpPaAHOB Tpyda, nuvu, npopaboTaBlimx B Tbily B nepuog Benukon OTeyvecTBeHHOM BoWHbl 1941 - 1945 ropos,
CeEMEN, UMeLUNX OETEN, KEPTB NONIMTUYECKMX PENPECCUIA, MANONMYLLMX rpaxaaH.

M3 cogepxaHus cT. 16 3akoHa Poccuickon denepaumm "O peabmnnutaumm XepTB NONUTUYECKUX penpeccuin’
crnegyeT, YTO peabunuTMpoBaHHbIE NUuUA U Nuua, NpPU3HaHHbIE NOCTPaZdaBUMKU OT MONUTUYECKUX PENpeccun,
obecneumBalTCsl MepaMu CcouMarnbHOW MOAAEPKKM B COOTBETCTBMM C 3akoHamMu CyobekToB Poccuiickon
depepaumun. PacxogHele 06s3aTenscTBa No obecnevyeHno MmepamMmm coLmanbHON NoAaEPKKN peabunuTMpoBaHHbIX
1L, 1 1L, NPU3HAHHbIX NOCTPagaBLUMMK OT NMOMUTUYECKUX PENPECCUI, ABMAIOTCHA PacxogHbiMKn obsi3aTenbcTBamm
cybbekToB Poccunckon ®epepaumn.

depepanbHbli 3akoH OT 12 saHBaps 1995 r. N 5-©3 "O BeTepaHax" npegycMaTpuBaeT, YTO Mepbl
coumanbHOW NOAAEPKKM BETEPAHOB TpyAa, a TakkKe rpaxdaH, NpMpaBHEHHbIX K HUM MO COCTOsHMIO Ha 31 gekabps
2004 r., onpeAmensoTCs 3aKOHAMWU W WHBIMWA HOPMAaTMBHBbIMM MNPaBOBbIMW akTaMu cybbekTtoB Poccuiickon
depepauymmn (ct. 22). OgHOBpEMEHHO € 3TMM B nN. 3 CT. 13 3TOro e degepanbHOro 3akoHa YCTaHOBIIEHO
TpeboBaHMe, cornacHoO KOTOPOMY MPW Hanuyuuu y BeTepaHa npaBa Ha MOMlyYeHUe OJHOW U TOW Xe (PopMbl
couvanbHON NOAAEPXKKW MO HECKOMbKUM OCHOBaHUSAM coumanbHas nogaepkka npeaocTaBnsieTcss no OAHOMY
OCHOBaHMI0 Mo BbIGOPY BeTepaHa, 3a UCKMIOYEHNEM Cryvyaes, NPeayCMOTPEHHbIX 3aKOHO4ATENbCTBOM.

Peanusaumst cyobektamm Poccuiickon degepaumm nosiHOMOYMIA MO NpegMeTaM COBMECTHOrO BedeHus, B
TOM u4ucrie B 06nacTM couunanbHOW 3aluThl, NpegnonaraeT OCYLIECTBNIEHNE UMW HOPMaTUBHO-MPaBOBOro
perynupoBaHuns Mo BoMpocam, OTHECEHHbIM defepanbHbiM 3akoHogaTeNemM K X BEAEHUH0, BKoYasi NpuHATUE
COOTBETCTBYIOLLMX 3aKOHOB U MHbIX HOPMATUBHLIX NPaBOBbLIX aKTOB.

3akoHamun Xabapockoro kpas "O mepax couuanbHOW NOAAEPKKU XepTB nonutudecknx penpeccuin” n "O
Mepax couManbHOW MNOOAEPXKKU T[paxdaH MoXWNoro Bo3pacTa, WHBaNuAOB, BeTepaHOoB Tpyda, nuu,
npopaboTaBLumx B Tbiny B nepuog Benvkon OTeuyeCTBEHHOW BOWHbLI, CEMEN, NMEIOLLNX OETEN, N UHbIX KaTeropun
rpaxgaH" yperynvpoBaHbl OTHOLLEHUS, CBA3aHHbIE C NpeAoCTaBNeHNeEM Mep coLmanbHOW NoAaepXKKN OTAENbHbIM
KaTeropusam rpaxgaH, NpoXneawLm Ha TeppuTopmun XabapoBCKOro Kpasi.
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B cucTeMHOM TONKOBaHWUM MOMOXEHUsI Ha3BaHHbIX Bbille 3akOHOB XabapoBCKOro kpas U dedeparnbHbIX
3aKOHOB He MpedycMaTpuBalT BO3MOXHOCTb MOMYyYeHMs OOHMM U TEM Ke NULIOM Mep coumarbHOW MOAAEPXKKM,
YCTaHOBJIEHHbIX A1 Pa3fMYHbIX KaTeropuii rpaxaaH.

[MpaBoBOe perynupoBaHue, MNpyv KOTOPOM fuvUaM, UMEHLWMM OLHOBPEMEHHO MpPaBO Ha CcoLMarbHYH
noaaepXKy Mno HEeCKONbKMM MNpeayCMOTPEHHbIM 3aKOHOA4ATEeNbCTBOM OCHOBaHUSAM, coumanbHas noaaepka
npefocTaBnsieTcss N0  O4HOMY M3 OCHOBaHMM no Bblbopy nonyydaTens (3a WCKNOYEHUWEM Cryyaes,
NpeayCMOTPEHHbIX 3aKOHOA4ATEeNbCTBOM), Kak Mo3Bonsiowlee BblibpaTe Haubonee BbIrOAHOE OCHOBaHWE
Nonb30BaHWs MepamMu CoLManbHOM NOAAEPXKKN, HE MOXKET pacLieHMBaTbLCS Kak yleMnsioLLlee npaBa rpaxxaaH.

I'IpM Takux obcTosATenscTBax npaBOBbIX OCHOBaHW An1s yaooBJieTBOPEHNA aAMUHNCTPATUBHOIO MCKOBOIO
3adABJieHNA HE NUMENIOCb.

Onpegenexne N 58-AlM7-12
CYOEBHAS KONNErUA rno OEMAM BOEHHOCYXALLUX

Mo aAMUHUCTPATUBHbLIM Aenam

39. Mpaeo BbIGopa 06pa3oBaTENIbHOMO YYPEXKAEHUS NPY HaNPaBNeHUN BOEHHOCIY)KaLLEro, YBOSIbHSEMOTO C
BOEHHOW cnyx06bl, Ha NPOdeccCHoHanbHy NepenoaroToBKY NpPeAoCTaBrsieTcsl KOMaHOOBaHUIO M He 3aBUCUT OT
BONEN3bABNEHUS BOEHHOCYXKalLLero.

PeweHnem 35 rapHM30HHOrO BOEHHOro cyga ot 28 oktsabpst 2016 r. J1. oTkazaHO B yOOBNETBOPEHUM
3asBrEeHNsi, B KOTOPOM OH MPOCWUN MpU3HaTb He3aKoHHbIMKW AencTBusa gupektopa ®CB Poccum 1M HavanbHMKa
MorpaHuyHoro ynpaeneHuss ®CB Poccum NO BOCTOMHOMY apKTMYECcKOMY panioHy (ganee - [lorpaHuyHoe
ynpasrieHne), CBA3aHHbIE C OTKA30M B HanpaBfeHUn ero Ha NpodeccrMoHarnbHyo NepPenoaroToBKy No BelGpaHHON
UM nporpammMe oOyyeHusi, BO3NOXWUTb Ha paupektopa PCB Poccum 0693aHHOCTL He NpensaTcTBOBaTb B
HanpaBfeHNN ero Ha NpogeccuoHanbHy NepenoaroToBKy Mo ykasaHHOW nporpaMmMe obydeHus, a Ha HavarnbHKKa
MorpaHnM4HOro ynpaeneHns - HanpaBuUTb ero B Noboe yyebHoe 3aBedeHVe ANsi MPOXOXAEHMS NepenoaroToBKU No
BblOpaHHOM MM nNporpamme obydeHus.

AnennaumoHHbIM onpegeneHnemM TuxookeaHckoro orioTCKOro BOEHHOro cyda oT 7 mapta 2017 r. peweHne
cyda OTMEHEHO B YacTW MPU3HaHUS 3aKOHHBIMW AEWCTBUMA HadvanbHuka lMorpaHuyHoro ynpasneHus ®CBb Poccun
MO BOCTOYHOMY apKTUYECKOMY paloHy, CBsi3aHHbIX C OTKA3oM B HanpasneHun Jl. Ha npodeccuoHanbHy
NnepenofroToBky No BblOpaHHOM MporpaMme obyveHus, U No Aeny B 3TOM YacTu MPUHATO HOBOE pELLEHME O
BO3MOXEHMN Ha HadvanbHWka [lorpaHuMyHOro ynpaBneHusi o6si3aHHOCTM MO HanpaBfiEHUIO AOMUHUCTPATUBHOIO
ncTUa Ha NpodeccroHanbHy MEPENOAroTOBKY C YYETOM MMEIOLErocs Yy HEro BbICLLIEro MpodeCcCUOHANbLHOro
ob6pa3zoBaHus. B ocTanbHOM YacTu pelleHme rapHU30HHOrO BOEHHOIO Cyaa OCTaBMneHo 6e3 U3MeHEHMUs.

PaccmoTpeB matepuansl gena no KaccauuMoHHOM xanobe npeactaBuTens aaMMHUCTPATMBHOIO OTBETYMKA,
CynebHas konnerusi no gernam BOEHHOCHYXaLWuUX NpuLfa K BblBOoAY, YTO CyAOM anennsiuMoOHHOM MHCTaHLMK NpK
pacCcMOTpeHNM Aerna AOoMyLEeHbl CYLIECTBEHHbIE HapylleHUsl HOpM MaTepuaribHOro fnpasa, YTO Bblpasuioch B
crneaytoLem.

M3 maTepuanoB pena cnegyet, 4to Jl., uvmewowmn kBanudpukaumioo "MHXeHep" no cneumansHOCTU
"lMpoekTnpoBaHmne, CoopyXeHUe 1 aKcnnyataumsa rasoHedTenpoBOAOB M rasoHedTexpaHunmy” 1 NPoOXoausLLniA
BOEHHYH CryX0y MO KOHTPaKTy B BOMHCKOM YacTu, gucrnoumpoBaHHon B I. lNeTponaBnoBcke-Kam4yaTckom, B CBS3U
C COKpaLleHMeM BOUHCKOM JOIMKHOCTM € 1 gekabpst 2011 r. 3auncrneH B pacnopshkeHue HadanbHuka lorpaHunyHoro
yrnpaeneHus, a nocrie ncredyeHua 20 mapta 2014 r. cpoka KOHTpakTa MpeAcTaBrieH K YBOMbHEHWO B CBA3U C
OpraHM3auMOHHO-WTATHBIMU ~ MEpPOoMNpUATUSIMK,  KOTOpoe He Obino  peanu3oBaHO B YCTaHOBMEHHbIE
3aKOHOAATENbCTBOM CPOKM BBMAY HEODECNEYEHHOCTN aMUHUCTPATUBHOMO UCTLA KUIBEM.

Mocne obecneyeHus xunbiM nomelleHem J1. 9 cdespansa 2016 r. obpaTuncs nNo KoOmaHge ¢ panopToM O
HanpaBfeHWn ero Ha npodeccuoHanbHyl nepenoarotoBky B PenepanbHOM rocydapCTBEHHOM OHOMKETHOM
obpasoBaTenibHOM y4YpexaeHun Bbiclero obpasoBaHus "POCCUMIACKUIA rOCYyOapCTBEHHbIA YHUBEPCUTET HEPTU U
rasa (HauMoHamnbHbIA UCCrefoBaTeNbCKU YHMBepcuTeT) umenn V.M. NybkuHa", pacnonoxeHHom B r. Mockse, no
BbiOpaHHOW MM nporpamme obyyeHuns "CTPOUTENbHbLIN KOHTPOSb, OPraHu3aumsi MPOEKTHO-U3bICKATENbCKUX W
CTPOUTENBHO-MOHTaXHbIX paboT Ha obbekTax HedhTerazoBoro kKomnrekca".
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OT npoxoxaeHusi npodeccrMoHarnbHOM NepenoaroToBkM B 06pa3oBaTenbHbIX YYPEXAEHUAX, PACNOSNOXKEHHbIX
B r. [leTponaBnoBcke-Kamyatckom 1 B Gnusnexawmx K MeCTy MNPOXOXAEHWST BOEHHOW CIyObl HaceneHHbIX
NyHKTax, MO WMEKLWMMCA B HMX MNporpammam npodeccuoHanbHON nepenoarotoBkn J1. oTkasanca, a B
obpaszoBaTernbHbIX YyYpexXaeHusX, CneLnanmnsvpyroLlmnxcs Ha NoAroToBKe CneunanmcToB HedTerasoBom OoTpacnu um
pacnonoXeHHblx B ropogax Mockee, TtomeHu u Ye, ycTaHOBNEH Cpok 00yyeHusa 12 mecsueB, 7 mecsaueB u 1,5
roga CooTBETCTBEHHO.

OTkasbiBas B yOOBMNETBOPEHMM 3asiBNIEHUS, Cy NepBON MHCTaAHUMM B peLleHnn ykasan, yto J1. Beibpan anga
peanusaumm CBOero npasa 0bOpa3oBaTenbHOE yypexAeHWe He MO MEeCTY MPOXOXAEHUS BOEHHOMW CnyxObl, a oT
NpoxoXxaeHns npodeccnoHanbHOM NepenoaroToBkM B obOpasoBaTenbHbIX ydpexaeHusx KamuaTckoro kpasd
OTKasancs.

OTMeHsia pelleHve cyda NepBOW WHCTaAHUMKM B 4aCTW MPU3HAHUSA HE3aKOHHbIMW AENCTBUN HadanbHUKa
MMorpaHu4HOro ynpasneHus U NpuHMMasi No Aeny B 3TOW YacTu HOBOE pelleHne o6 yooBneTBOPEHUM 3asiBreHUs,
rOTCKUN BOEHHbIV Cya WCXOAMM U3 TOro, YTO aAMUHUCTPATUMBHLIA WUCTEL, HEe HacTamBamn Ha NPOXOXAEHWM
npodeccnoHanbHONn NepenoarotoBkM B KOHKPETHOM Yy4eOHOM 3aBefeHun, CBsA3biBan e€e MNpoXoxaeHne ¢
UMEILLMMCS Y HETO BbICLIMM NpodecCcnoHarnbHbiM 0bpa3oBaHMeM, a NpeanoXeHHble KOMaHAOBaHNEM NPOrpamMmmbl
00yyeHusa B ydebHbIX 3aBefeHUAX MO MECTY MPOXOXAEHUS BOEHHOW CNYyxObl HE COOTBETCTBYHOT TpeboBaHuaM
3aKkoHogaTenbCcTBa.

OpHako Takoi BbIBOA cyda anennsuMOHHOW WMHCTaHUMKU OCHOBAH Ha HenpaBWufbHOM MPUMEHEHWU HOPM
mMaTepuanbHoro npasa.

CornacHo n. 4 cT. 19 3akoHa 0 cTaTyce BOEHHOCIYXaLUMX OTAENbHbIE KaTEropumnm BOEHHOCYXaLuX, K Ynucry
KOTOpbIX OTHOCUTCA aAMWHWUCTPATMBHbIA WUCTELl, B rOA YBOSIbHEHWUSA C BOEHHOW CMyXObl NO AOCTUXEHUUM UMK
npegenbHOro Bo3pacTa npebbiBaHUS Ha BOEHHOW crnyxbe, UCTeYeHWM cpoka BOEHHOW CryxObl, COCTOSHUIO
3[10pOBbs UMK B CBA3WN C OpraHn3aLNOHHO-LITaTHEIMWU MEPONPUATUSIMU UMEIOT NPaBo NPOMTU NPOdECCUOHArNBbHYIO
nepenoaroToBKy MO OAHOW W3 rpaXAaHCKMX crneumanbHocTe 6e3 B3MMaHMA C HWX Nnatbl 3a obydyeHne u ¢
coxpaHeHuMeMm obecrneyeHnss BCeEMU Buaamu OOBOMNbCTBUSA B MNOpsSiAKE M Ha YCMOBMSX, KOTOpble OnpeaenstoTcs
MuHuctepcTBom o6opoHbl Poccunckon Pegepaummn (MHbIM degepanbHbiM OPraHoOM UCMOMHMTENBHOW BRiacTn U
defepanbHbiM  rOCYAapCTBEHHBIM OpPraHoM, B KOTOPbLIX edeparnbHbiM 3aKOHOM MpedycMOoTpeHa BOeHHas
cnyx6a), MPOAOIMKNTENBHOCTBLIO 40 YETbIPEX MECSILIEB.

Co,u,epx(aHme Ha3BaHHOW HOPMbl 3akOHa YKa3blBaeéT Ha TO, 4YTO nNpaBO BOEHHOCNYyXaulero Ha
I'IpO(beCCI/IOHaJ'IbHyPO nepenoaroToBky peann3yeTtca B MNOpAOKE U Ha YCIOBUAX, KOTOpPble oOnpenenAarTcAd
d)e,qepaanuM opraHom WCMNONHUTENBHON BNactn U cbe/J,epaanblM rocynapCrtBeHHbIM OpraHomM, B KOTOPbIX
d)e,qepaanuM 3akOHOM npeagycMoTpeHa BOEHHadA cny>|<6a, a CaMa nepenoarotoBka He MOXeT MnpeBblillaTb
YeTblpex MecsaLeB.

Bo uncnonHeHne 3akoHa npukazom ®CHE Poccum ot 26 anBapsa 2009 r. N 22 yrBepxaeHa WHcTpykuma o
nopsigke MW yCroBMSIX peanusauun  BOEHHOCNYXalUMMW  opraHoB deaepanbHon cnyxbbl 6esonacHocTy,
NPOXOAdALLMMN BOEHHYIO CMyX0y NO KOHTPakTy, mpaBa Ha npodecCUOoHanbHy NepenoaroToBKy MO OA4HOW U3
rpaxkgaHckmx cneyunanbHOCTEN.

B cooTBeTcTBUM C N. 9 Ha3BaHHOW WMHCTPYKUMKU MpodbeccroHarnibHas nepernoaroToBka BOEHHOCHYXKaLLMX
OCYLLECTBNAETCSH, Kak NpaBuro, B 0bpasoBaTesibHbIX YYPEeXOEHUSIX, PacMoSIOKEHHbIX B HACEMEHHbIX MyHKTax Mo
MECTY NMPOXOXAEHUSI BOEHHOW Cry0Obl. Mpy HEBO3MOXHOCTM NPONTU 06yYeHUE MO MECTY MPOXOXKAEHWNS BOEHHON
cny6bl BOEHHOCHyXallue HanpaensloTcsa Ha obydeHne B oGpasoBaTenibHble yYpexaeHusl, pacnofiokeHHble B
Gnmanexaiiyx K MECTY NPOXOXKAEHNS BOEHHOW CIyXObl HACeNeHHbIX NMyHKTaXx.

N3 wusnoxeHHoro crnegyet, 4YTO npaBo BbiGopa 06pa3oBaTENbHOIO Y4YpeXdeHWs ONs HanpasBneHus
BOEHHOCHY)XaLLlEero Ha NPodeccHoHanbHyo NepenoaroToBKy NpeaocTaBneHo UCKYMTENbHO KOMaHO0BaHUIo U He
3aBWCUT OT BOJEN3bSBIIEHNS BOEHHOCTYKALLETO.

B cygoe yctaHOBNeHO, 4TO MO MECTY MPOXOXAEHWS BOEHHOW cryxObl JI. mMen BO3MOXHOCTb MPONTU
obyyeHne B o0Opas3oBaTemnbHbIX YYpPEXOEHUSX, PacnonoXeHHbix B . [leTponaBnoscke-Kamyatckom wu B
Brmanexawmx K MecTy NPoOXoXOEeHWNS1 BOEHHOW Cry0bl HACENeHHbIX NMyHKTax, N0 UMEKLLUMCS B HUX nporpammam
npodeccnoHaneHon NepenoaroToBKY.

Uto kacaetcs Bbl6paHHOl7I Jl. nporpamMmmsbl o6yqu|/|9|, TO BO3MOXHOCTb nepenoarotoBkn no Hen B
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obpasoBaTesibHbIX YYPEXOEHUsIX, PACMOSOXKEHHbIX MO MECTYy BOEHHOW CnyxObl M B Gnusnexawux K Hemy
HaceneHHbIX TMyHKTaX, OTCYTCTBOBara, a CpoK oOyvyeHus B OpyrMx oOpa3oBaTesibHbIX —YYPEeXOeHusIX,
PacroSIOXKEHHBIX HE MO MECTY BOEHHOW CMy»KObl aAMUHUCTPATUBHOMO UCTLIA, COCTABIAET Goree YeTbipex MecsiLEeB.

K Tomy xe, kak cnegyet u3 panopta Jl. ot 9 depans 2016 r., xenaHne peanusoBaTb CBOE MpaBO Ha
JononHutenbHoe obpasoBaHWe Obino 06YCnoBNeHO HaMepeHUEM MOBbICUTb MPOdECCUOHANbHbBIA YPOBEHb B
pamkax umeroLLencsa ksanudmnkaLmm.

Mexay Tem cornacHo n. 5 c1. 76 ®egepanbHoro 3akoHa ot 29 gekabps 2012 r. N 273-®3 "O6 obpaszoBaHum
B Poccuinickon ®epgepauun” nporpamma npodeccMoHanbHOM MNepenoaroToBKM HanpaBfieHa Ha nosiydyeHue
KOMNeTeHuun, HeoOXoAMMON ANs BbINOMHEHWS HOBOrO BuAa NpodeccMoHanbHOW AesTeNbHOCTU, NpuobpeTeHne
HOBOW KBanuduKaLuu, 4YTO yKasblBaeT Ha HanpaBfeHHOCTb NMpodeccroHanbHOW MepenoaroToBKM Ha OCBOEHUE
BOEHHOCMYXaLUMMN HOBOro Buaa npodheccuoHansHON AeATEeNbHOCTM U NpuobpeTeHne HOBOW KBanudukauum,
CMOCOOCTBYIOLLMX MX ajanTauun K HOBbIM 3KOHOMUYECKMM W couuanbHbIM YCNOBUSIM XU3HU U OEATENbHOCTU
nocrne yBOSNIbHEHMSI C BOEHHOM CNYXObl, @ TakkKe NOBbILLEHUNIO UX KOHKYPEHTOCNOCOOHOCTH Ha pbIHKE Tpyaa.

Mpy TakMx QOdaHHbIX npaBa Jl. Ha npodeccroHarbHYl NEpPEenoAaroToBKy MO OAHOWM W3 TpaXkaaHCKMX
crneuuanbHOCTEN, BOMPEKN BbiBOAY CyAa anennsiuMOHHON MHCTaHUMKM, HadanbHWUKOM [MorpaHuMyHoro ynpaseneHus
®CB Poccun no BoCTOYHOMY apKTUYECKOMY paiioHy HapylleHbl He Gbinu, B CBA3M C YeM pelleHne rapHU3OoHHOro
BOEHHOTO0 cyfa 06 oTkase B y4OBIETBOPEHUN 3asiBIIEHUS] OCHOBAHO Ha 3aKoHe.

Ha ocHoBaHun nanoxeHHoro CyaebHasa konnerns no genam BOEHHOCMYXalMX OTMEHWNa anennsumMoHHoe
onpegeneHne anennsuuoHHoe onpegeneHve TuxookeaHCKOro hfoTCKOro BOEHHOro cyga ot 7 mapta 2017 r. B
YacTu yOOBMETBOPEHHbIX TpeboBaHui Jl. M ocTaBuna B curne B yKasaHHOW 4acTu pelueHve 35 rapHW3OoHHOro
BOEHHOro cyfa ot 28 nekabps 2016 r.

Onpegenexne N 211-KIM17-27

Mo rpaxgaHckum genam

40. OgHMM M3 obsi3aTeNbHbIX YCIOBUA BbiNnaTbl BOEHHOCYXXALEMY OEHEXHOW KOMMEHcauun 3a Haem
XXWUINOTO MOMELLEHUS B MOBbLILLEHHOM pa3Mepe SBMSeTCA COBMECTHOE MPOXMBAHME C BOEHHOCMNYXalUM Tpex M1
©onee 4YnNeHoB ceEMbM.

PelueHnem 3HameHCKOro rapHM3oHHOro BOEHHOro cyaa ot 8 aekabps 2016 r., octaBneHHbIM 6e3 n3MeHeHus
anennauMoHHbIM  onpefeneHmemM 3 OKPYXHOro BOeHHoro cyga ot 21 cepana 2017 r., oTkasaHoO B
yOOBMNETBOPEHNN WCKOBOrO 3asiBNeHusa npencraButens eaepanbHOro Ka3eHHoro ydpexaeHusa "YnpasneHuve
durHaHcoBoro obecneveHns MuHnctepcTea 06opoHbl Poccuiickon ®epepaunm no ActpaxaHckon obnactn” (oanee
- YnpaBneHue duHaHcoBOro obecneyeHnss no AcTpaxaHCKOM obnactv) O MNPMBIEYEHUN K MaTepuarnbHON
oTBEeTCTBEHHOCTM 3. 3a yuwepd, NPUYMHEHHBIN HEOBOCHOBAHHOW BbLIMMATOW €My B MOBLILEHHOM pasMepe
OEHEXHOM KOMMNEeHcauumn 3a HaeM Xunoro nomMmelleHusl, B pasmepe 46 800 py6.

B kaccaumoHHom >xanobe npencrtaBuTeENb HavanbHUMKa YNpaBneHus uHaHcCoBOro obecneyvyeHus Mo
AcTpaxaHckon obnacTtu, yTBepxaas, YTo Cy4aMu CyLLLeCTBEHHO HapyLleHbl HOPMbl MaTepuanbHOro npasa, NpocuT
cynebHble MOCTaAHOBMEHUS OTMEHUTb W MPUHATH MO Aeny HOBOe pelleHne 00 YOOBMEeTBOPEHMM WCKOBOMO
3asiBreHns.

PaccmoTpes matepuansl fena, CyaebHas konnervsi no genam BoeHHocnyxawux cyaebHble NocTaHoBNEHUS
OTMEHWNa, Aeno HanpaBura Ha HOBOE pacCMOTpeHne B 3HaMEHCKUM TapHU3OHHbIA BOEHHbIW Cyd, yKasaB B
oboCcHOBaHWe crnegyoLlee.

N3 matepmnanoB gena cnegyeT, YTO MOMKOBHMK 3., MPOXOOSALLMIA BOEHHYH CNYXXOY MO KOHTPAKTy B BOMHCKOM
YyacTu, AMcrouMpoBaHHOM B . AXTybuHcke AcTpaxaHckon obnactu, B siHBape 2012 r. MpusHaH Hy>XOawLWwmMcs B
CNy>XebHOM XXMIOM NMOMELLEHNM MO MECTY BOEHHOW CNY>XObl HA CEMbIO U3 YeTbIpeX YenoBek (OH, cynpyra, JoYb U
CblH).

Ha ocHoBaHum panopTta 3. npvkazamu KOMaHOupa BOWMHCKOW 4YacTW YCTaHOBIIEHA eXemecs4yHasi Bbinnarta
OEHEXHOM KOMMEeHcaunm 3a Haem XXUoro NnoMmeLLieHMst Ha CeMbto U3 YeTbipex YenoBek B pa3mepe 5400 pybnen, ¢
yBENMYEHNEM YCTaAHOBMNEHHOro pasmepa Ha 50%, KOTOpyw OTBETYMK (DakTUYecku nosfydan B TOM uucne ¢ 1
ceHTsa6psa 2013 r. no 31 okTabps 2015 .

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Mo pesynbTaTam cnyxebHoro pa3buparenscTBa ObISI0 YCTAHOBIIEHO, YTO CbiH OTBETYMKA C CEHTSA0ps 2013 T.
obyyaeTca B yyebHOM 3aBefeHUM B BOPOHEXCKOM rocydapCTBEHHOM YHUBeEpCUTETE, Obln 3apeructpuMpoBaH U
(haKTMYECKN NpOXUBAN B Nepuop nornydeHns 3. OeHEeXHOW KOMMeHcauun 3a HAeM XXUIIOro MOMELLEHMWS!, B TOM
yucne Ha Hero, B . BopoHexe.

B cBA3u ¢ aTMM HavanbHUK YnpaBneHus omHaHcoBoro obecneveHms no ActpaxaHckon obnactu obpatuncs
B Cy4 C MCKOM K 3. O B3bICKAHUW C HEro WU3NULIHE BbINMAYeHHOW OEHEXHOW KOMMeHcauuu 3a Haem >KUIoro
nomeLLeHus.

OTkasbiBasi B yOOBJ1IETBOPEHNN UCKOBOIO 3asBli€eHUA, Cya nepBoM WHCTaHUUN ncxoausmn m3 TOro, 4To CblH
OTBETYMKA B nepunoa o6yquM9| B APYroM HacelieHHOM NYHKTE npoaoJnKan ABIATbCA YJIEHOM CeéMbU CBOEro otua
BOEHHOCIyXaLllero, B CBA3N C 4eM 3. He yTpaTtun npaBo Ha nony4yeHue OEHEeXHOW KOMMeHcauumn 3a HaeM XNUoro
noMelwleHna B NoBbILLEHHOM pa3mMepe, KOTopad BbinyiavynBanacb eMmy Ha OCHOBaHUM U3gaHHbIX B YCTAaHOBJIEHHOM
nopAagke N HEOTMEeHEHHbIX NMPpUKa3oB KOMaHOOBaHUA.

Cy,u, anennaunoHHON MHCTaHLUMKM C BbIBO4AMMU rapHM30HHOIo BOEHHOIo cyaa corfnacuncsa.
OpHako Takune BbIBOAbI OCHOBAHbI Ha HenpaBuUiibHOM NpUMEeHEeHUN HOPpM MaTepuaribHOro npasa.

B cootBeTcTBUM C 3aKOHOM O CTaTyCe BOEHHOCNYXalWuUX U B Lendx obecneyeHws npaB Ha Xunuve
BOEHHOCMYXalWnx - rpaxgaH Poccuiickon ®efepauum, npoxoasilinx BOEHHYK CyX0y Mo KOHTPAKTY, U YNEHOB WX
cemen [NpaBuTtensctBo Poccuiickon Pepepaummn noctaHoeneHvem ot 31 gekabpst 2004 r. N 909 yrBepguno
MonoxeHne O BbINnaTe OEHEXHOW KOMMeHcauuu 3a Haem (MogHaeM) XWIbIX MOMELLEHUA BOEHHOCMYXalum -
rpaxkxgaHam Poccuiickon ®egepauun, NpoXoasum BOEHHYO CyX0y Mo KOHTPAKTY, U YreHam NX CEMEN.

CormacHo n. 2 Ha3BaHHOTO MOCTAHOBMNEHUS pas3Mepbl [OEHEXHOW KOMMEeHcauuun, BblnnavynBaemMon
BOEHHOCMyXawum - rpaxgaHam Poccunckon ®degepauun, MNPOXOASALWMM BOEHHYIO CMyXkby nNo KOHTpakTy,
rpaxgaHam Poccuinckon ®enepaunm, yBoneHHbIM C BOEHHON CryxX0bl, 1 YneHam nx cemen nosbiwaroTcs Ha 50% B
Crny4yae COBMECTHOIO MPOXMBaHUSA C BOEHHOCIY>KALLUMM UMW TPaXKAaHUHOM, YBOJEHHbBIM C BOEHHOW CyX0bl Tpex un
Bonee 4YnNeHOB ceEMbM.

AHanoruuyHble nonoxeHusi copgepxatrcs B M. 2(1) Ha3BaHHOrO MNOCTAHOBMEHUS MPUMEHUTENBHO K
BOEHHOCHY)XaLUMM - rpakaaHam, MUMEILLMM BOMHCKOE 3BaHue odumuepa, npanopLuyka unm MMiMaHa, npoxoasilumm
BOEHHYH CNyX0y NO KOHTPaKTy NMMOO YBOMNEHHBLIM C BOEHHOWN CNYXObl, 1 YneHam ux cemen.

Cop,epmane Ha3BaHHOWN ﬂpaBOBOVI HOPMbl YyKa3blBa€T Ha TO, 4YTO OAHUM U3 06s13aTeNbHbIX ycnosvnh
BbiNJiaTbl BOEHHOCITyXallemMmy OEHEXHOW KOMMNEeHCauun 3a HaeM >KUMOoro NoMeLLEHUA B MOBbLILLEHHOM pa3mepe
ABNAETCA COBMECTHOE NpoXXmnBaHme ¢ BOEHHOCNyXalnm, nMmerowmmMm BOMHCKOe 3BaHne ocbmu,epa, npanopLuKka nnn
MU4YMaHa, Tpex 1 Bonee 4neHoB cembu.

Mexgy Tem cyabl NMpy paspelleHnn crnopa OWnBOYHO MCXOAWMM U3 TOro pakTa, UTO CbiH OTBETYMKA Ha
nepvog nonyvyeHuss NocnegHnm KOMMeHcaumm B MOBbLILLEHHOM pa3mepe Npoaosmkan ABNATbCS YIEHOM €ro CeMbMU
Mo OCHOBaHWSIM, YCTAaHOBIIEHHbIM M. 5 CT. 2 3akoHa O cTaTyce BOEHHOCNYXALUUX, YTO, UCXoas M3 MpepnucaHun
noctaHoBneHus [lpaButenbctBa Poccuiickon Pepepaumm ot 31 pgekabpa 2004 r. N 909, gensetcs
HEeAOoCTaTOYHbIM.

UTto kacaeTcsa M3gaHna KoOMaH4oOBaHMEM NPUKa3oB O BbiriaTte 3. OEHEeXHOM KOMMEeHcauun 3a HaeM Xumnoro
nomelleHnsi, TO 3TO OOCTOATENbCTBO npn yctaHOBJ1IEHUN d)aKTa HeOoCcToBEepHOro COoO0LLEHNS OTBETYMKOM
CBeJEeHUN O KONM4ecTBe COBMECTHO npoXumBawWwnx C HUM YJieHOB CeMbU U TMPUYNHEHUA TeM CaMbiM UCTLY
nmyuwleCTtBeHHoro sepega, camo no cebe He MOXeT SABNATbLCA OCHOBaHMEM AN OTKa3a BO B3bICKAHUW C HEro
n3nunuHe BbliMTa4eHHbIX AEHEXHbIX CYMM.

HenpanmbHoe npuMmeHeHne cyaomMm HOpM MaTtepuaribHOro npasa MNOBJIEKO HenpaBuiibHOE onpeneneHune
00CTOATENLCTB, UMEKLWNX 3Ha4YeHWe Ans gena, 4YTo SBMASIETCA OCHOBAHMEM [Afd  OTMEHbI Cyﬂ,e6HbIX
NnocTaHOBMNEHUN BBMAY CyLeCTBEHHOIo HapylleHna cyaamm HoOpmMm MmatepuarnbHOro npaesa M HanpaBleHnua aena Ha
HOBO€ pacCMOTpeHnE B I'apHVI3OHHbIl7I BOEHHbIN cyn.

Mpn HOBOM paccMoTpeHun cygy HeobXxoaumo YCTaHOBUTb MECTO (haKTMYEeCKOro MpoXMBaHUS cbiHa 3. B
nepnog ero obyyeHus B y4ebHOM 3aBedeHun B . BopoHexe, MpuHAB BO BHUMaHWe nonoxeHus cr. 20
MpaxpaHckoro kogekca Poccunckon degepaumm, cornacHo KOTOPOM MECTOM XUTENbCTBa NpuU3HaeTcs MecTo, rae
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rpaxkgaHvH MOCTOSIHHO UIN NPENMYLLIECTBEHHO NPOXUBAET, a Takke CT. 2 3akoHa P® ot 25 mnioHa 1993 r. N 5242-1
"O npaBe rpaxxgaH Poccuiickon denepaumm Ha cBoboay nepeaBmkeHus, BbIbop mecta npebbiBaHUS 1 XXUTENbCTBA
B npefenax Poccuiickon degepaumm”, cornacHo KOTOPOM MECTOM XUTENbCTBaA ABNSETCH XUOM OOM, KBapTupa,
KOMHaTa, >XWUJ0e MNOMELLEHNEe Crneunanu3mpoBaHHOro XWUMMLWHOro ¢oHaa nmbo WHOE Xumnoe noMelleHvne, B
KOTOPbIX TPaX4aHWH MOCTOSHHO WM MPEUMYLLECTBEHHO MPOXMBAET B KavyecTBe COOCTBEHHMKa, MO OOroBopy
HariMa (nogHanma), OOroBOpYy HavMa Crneumanu3vpoBaHHONO XXWUMOro NOMELLEHUs MO0 Ha WHbIX OCHOBaHWUSIX,
npeaycMOTPEHHbIX 3akoHoaaTenbcTBoM Poccunckon depepauuun, M B KOTOPbIX OH 3aperucTpMpoBaH Mo MecTy
XKUTENbCTBA.

Onpegenexne N 209-KIM7-11

PA3BACHEHUSA NO BOMPOCAM, BO3HUKAIOLLUM B CYOEEHOW NPAKTUKE

BOTMPOC 1. B kakom nopsiake nognexaTt pacCMOTPEHUIO N paspeLLeHnto Aerna 0 NPU3HaHWM 3anpeLleHHOm K
pacnpocTpaHeHutio nHopMaL MK, NPUUMHAIOWENA Bpea 300POBbI0 M (UNM) pasBUTUIO AeTel, pas3MeLleHHON B
NHOOPMaLIMOHHO-TENEKOMMYHUKaLoHHon ceTn "UHTepHeT" (ganee - ceTb "UHTepHeT")?

Kak onpependeTcda ux FIOﬂcy,EI,HOCTb? KTo NnpuBJIEKAeTCA K y4aCTuio B pPacCMOTPEHUN TaKnUX Aenn U Kak
NCNOJNMHAKTCA peLleHnA cy,qa?

OTBET. B cootBetctBUM C 4. 1 cT. 15.1 PepepanbHoro 3akoHa oT 27 uonsa 2006 r. N 149-d3 "O6
NHpopmaunm, MHPOPMALIMOHHBIX TEXHONOMMSX 1 O 3aLumTe uHpopmaumn" (ganee - 3akoH o 3awuTe nHopmaumm)
B LEeNnAX orpaHuMyeHus goctyna K camtam B ceTu "MHTepHeT", cogepxawmm MHpopmaLlmio, pacnpocTpaHeHne
koTopon B Poccunckonn Pepepaumm 3anpelleHo, co3gaeTcs efuHas aBToMaTu3MpoBaHHas MHopMaumoHHas
cuctema "EAnHbIN peecTp AOMEHHbIX UMEH, yKasaTerien cTpaHul, canTos B ceTu "MIHTepHeT" 1 ceTeBbIX aapecos,
NO3BONAOLWNX MAEHTUDULMPOBaTbL CanTbl B ceTu "VIHTepHeT", coaepxawme uHopMauuio, pacnpocTpaHeHue
koTopon B Poccuiickon ®enepaunn 3anpelleHo” (ganee - PeecTp).

B oTHoweHnn BUAo0B UHMopMaunm, NPUYNHSIOLWEN Bpes 340POBbI0 U (MMK) pasBUTUIO AETEN, YKasaHHbIX B M.
1 4. 5 c1. 15.1 3akoHa o0 3awmTe MHGOpPMaUUK, pelleHus O BKMYeHuUn B PeecTp cBegeHun, no3BONSALLMX
onpegenuTb (ngeHtudumumposaTb) cantbl B ceTn "VIHTepHeT", cogepxawme MHpopmauuio, pacnpocTpaHeHue
Kotoponn B Poccunckon depepaumm 3sanpelleHo, npuHumatoTca denepanbHbiMU OpraHamMu UCNOSTHUTENbHOM
BMacTu B COOTBETCTBUM C UX KOMMETEHLMEN.

PeweHnda, saBnsiowmecd OCHOBaHUSMU ANS  OrpaHWYeHuss goctyna K caWtam B cetun "UHTepHeTt",
cogepXallMM WHYK pacnpocTpaHaemy nocpeactBoM cetn "MHTepHeT" mHopmauumioo, NpUYMHSAIOLWYIO Bpe[
300pOBbLI0 M (MNK) pasBuTUIO AeTen, pacnpocTpaHeHve Kotopow B Poccunckon Pepepaumy 3anpeLleHo,
npyHMMaloTCa cygamn obluen pucaukumm B rnopsigke agMUHUCTPATMBHOIO CydoMpoM3BOACTBA B paMKax
ocCyLLecTBMneHMs obs3aTensHoro cyaebHoro KOHTpons 3a cobnogeHnem npae u cBobog YenoBeka U rpaxgaHnHa
npu peanusaumm OTAENbHbIX aAMUHUCTPATMBHBIX BNACTHbIX TPEOGOBaHMM K (OU3NYECKUM NMLLAM U OpraHu3aumnsam
(4. 3 cT. 1 KAC PO).

lMpon3BoACTBO NO Takum Aeram OcylecTBAseTcd no obwyMm npaBunaM agMWHUCTPATMBHOIMO WCKOBOTO
npovs3BoACTBa, NpeAycMOTpeHHbIM pasgenamu | - 111, VI - VIII gaHHoro kogekca.

MockonbKy hbepepanbHbIi OpraH UCMONHUTENBHOW BRACTW, OCYLIECTBNSAOLWMIA (PYHKUUN NO KOHTPOSO U
Haas3opy B cdepe CpefcTB MaccoBOM MHGOPMaLMM, MAacCOBLIX KOMMYHUKaLUA, MHAOPMALMOHHBLIX TEXHOMOMUIA 1
cBsA3nM (panee - PockoMHag3op), Moanexut MpUBIEYEHUIO K Y4acTMIO B PacCMOTPEHUM COOTBETCTBYHOLLMX
agMVHUCTPATUBHbIX ef B KayecTBE aJAMWHUCTPATMBHOIO OTBETYMKA, afMMHUCTPATMBHOE WCKOBOE 3asiBiEHME
nofaeTcs B paioHHbIN CyA MO MECTY HaxoxaeHus PockomMHaz3opa unu ero TepputopuansHoro opraHa (ct. 19, 22
KAC P®), ecnv agMuHUCTpaTUBHOE OEN0 HE OTHECEHO K noAcyAHocTn MockoBckoro ropoackoro cyga (4. 2 c1. 20
KAC P®). lNMpu 3TOM HesiBKa aAMUHUCTPATMBHOIO OTBETYMKA B CygeOHoe 3acefaHue, 3a WCKIOYEHUEM cryyas,
Korga ero siBka npusHaHa cygom obsasaTenbHoW, HenpeacTaBneHme UM o6 bsACHEHNI N0 agMUHUCTPaTUBHOMY Aeny
He NPenATCTBYIOT paCCMOTPEHUIO Aera No CyLecTBy.

B xoge noarotoBkuM agMUHUCTPaATUBHOIO Aena K cyaebHoMy pasbupaTenscTBy CyAbs onpeaenseT UHbIX Nnu,
npaBa W 3aKOHHblE MHTEPECHI KOTOPbLIX MOXET 3aTpoHYTb cyaebHoe pelueHue (Hanpumep, Bnagenblbl CanToB B
cet "VIHTepHeT", aBTOpbl pasMeLLEHHON Ha HUX uHopMaummn). B cnyyae BbIIBNEHWUS Takux nuu, yCTaHOBNEHWS
NX MecTa HaxoXAeHus (MecTa XUTenbCTBa) Cya NPMBIEKaeT UX K y4acTuio B Aene, U3BeLlaeT 0 BpEMEHU U MecTe
cynebHoro 3acenaHus.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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3ameaneHue MUCMONHEeHUs CyaebHbIX peLleHun, SBMSIOWMXCS OCHOBaHUSMMW Afsl OrpaHMYeHus OocTyna K
canTtam B ceTu "VIHTepHeT", cogepxalum MHOopMaLuio, NPUYMHSIIOLLYI0 BPed 340POBbIO U (MnK) pas3BuUTUIO AeTEN,
Kak MpaBuIio, HaHOCUT 3HA4MTenbHbIA ywepd NybnuYHBIM M 4YacTHBIM MHTEpecaM, NMo3TOMy cygam Mo npocbbe
agMUHUCTPATUBHBIX  UCTLOB  HeobXoAMMO  He3ameanuTenbHO  paspewarb Borpockl 00  obpaleHun
COOTBETCTBYHLUUX PELUEHMIN K HEMEASIEHHOMY MCMOSTHEHWIO MyTEM HanpaBreHus Ux konun B PockomHaasop (4y. 2,
3 cT1. 188 KAC P®). lNockonbKy npoueaypa UCMONHEHUS] OaHHbIX PeLleHun perynupyetcs 3akoHOM O 3awuTe
WHpopmaumm, BblgAYM WCNONHUTENBHOMO NMCTa W HanpasneHuss ero B depepanbHylo cnyxby cyaebHbix
NpUCTaBOB ANS MX MCNONHEeHUs He TpebyeTcsa (cT. 352 KAC PO).

Kpowme TOro, cyaam cnegyet MMeTb B BMAY, YTO nocne Bo30yXaeHWs MPpou3BoACTBa MO yKa3aHHbIM Aenam Jo
X paspelleHusi cydbs BrpaBe MNPUHATb Mepbl NpeaBapuUTENbHOW 3aluMTbl B BuAE OrpaHUYeHWst JocTyna K
nHopmaumm, pacnpoctpaHeHHol B ceTu "MHTepHeT" (cT. 85 KAC P®).

BOIMPOC 2. Bnpaee nu agBokaT, HasHa4YeHHbIN CyqoM B KayecTBe NpeacTaBUTenNs No agMUHUCTPaTUBHOMY
Aeny B criydasx, npeaycMoTpeHHbIX 4. 4 cT. 54 KAC PO, obxanoBaTb cyaebHble akTbl N0 AaHHOMY aeny?

OTBET. B cooTtBeTctBUM C 4. 4 cT. 54 KAC P® B cnydyae, ecnv y agMUHUCTPATUBHOIO OTBETYMKA, MECTO
XUTENbCTBA KOTOPOro HEM3BECTHO, NMOO Yy agMUHMUCTPATUBHOIO OTBETYMKA, B OTHOLLUEHUM KOTOPOro peluaeTcs
BOMPOC O rocnutanu3auum B MELUUUWHCKYI0 OpraHvM3auuio, OKasblBaloLyl MCUXMaTPUYECKY0 MOMOLb B
CTAUMOHAPHBLIX YCMOBUAX, B HeAOOPOBOMbLHOM MOpsAKe WK O MCUXMaTPUYECKOM OCBUOETENbCTBOBaHUN B
Hedo6pPOBONMBLHOM MOPSAKE, HET NPEACTABUTENS, a Takke B APYrMX NPedyCMOTPEHHbIX dedeparbHbiM 3aKOHOM
crnyyasix cyg HasHadaeT B KadecTBe npeacTaBuTenNst agsokara.

B cuny 4. 1 c1. 56 KAC P® npeacraButenb BnpaBe coBepluaTb OT MMEHW NpeacTaBnsemMoro MM nuua Bce
npoueccyanbHble AeWcTBUs, a npu obsasaTenbHOM BedeHWVM agMMHUCTPATMBHOrO Aena B cyde C yyacTuem
npeacraBuTeNs - CoBepllaTb BMECTO MpeACcTaBnsemMoro nvua Bce npoueccyanbHble AENCTBUSA, 3a UCKITKYEHNEM
OENCTBUI, CBA3AHHbIX C MOMNyYeHWeM OOBSACHEHWM W MNOSICHEHMI Yy CamMoro MpeAcTaBnseMoro nuua wu
NpUBIEYEHMEM €ro K y4yacTuMi0 B OCYLLECTBIIEHMM WHbIX MNpoueccyarnbHbX NpaB, €cnv cyg npu3HaeT 3To
HeobxoAUMBbIM.

YkasaHHble HOPMbl KOHKPETU3IMPYKT KOHCTUTYLUOHHbIE MNOJNIOXEHUA O rapaHTudax npaBa Ha cy/:|,e6Hyro
3aluTy, KBanuduUUMpOBaHHYIO OPUONYECKYIO MOMOLLL U O NpuHUMNIax cygonpomssoacTea. [pefycMOTpeHHble
KoaekcoM rapaHTMn npeacTtaBuTENbCTBA MPaB M 3aKOHHbIX MHTEPECOB rpaXAaHWHa UCKMHYaloT OCTaBlieHUe ero
6e3 kBanUUUMPOBAHHOW OPUAMYECKOW MOMOLUM, B TOM 4WCre MNpu  BO3HWKHOBEHUM HEOOXOOUMOCTU
obxanoBaHusa cypnebHoro akta (onpegeneHne KoHctuTyumoHHoro Cyga Poccuiickon ®epepauum ot 26 okTsi0ps
2017 r. N 2483-0).

CornacHo n. 2 ct. 6 ®epepanbHoro 3akoHa oT 31 masa 2002 r. N 63-®3 "O6 agBokaTCKOM 4EATENBHOCTU U
agBokaType B Poccunckon ®egepauumn” B cnyyasax, npegycMoTpeHHbIX hbeaepanbHbiM 3aKOHOM, afiBOKaT OOMKEH
UMeTb OPAEP Ha UCMOJSIHEHME MOPYYEHUS, BblAaBaEMbIN COOTBETCTBYHOLLMM aBOKaTCKMM 0Opa3oBaHMeEM.

Kak cnegyet u3 4. 4 ct. 57 KAC P®, nonHomounsa agBokata B KayecTBe NpeacTaBuTens B Cyde
YAOCTOBEPSAIOTCA OpAEpPOM, BblAaHHbIM COOTBETCTBYIOLWMM afBokaTckuMm obpasoBaHueMm, a B cnydvasx,
nNpeaycMOTPEHHbIX aHHLIM KOAEKCOM, Takke AOBEPEHHOCTHIO.

Mpn HanmMuMm OCHOBaHUN, ykaszaHHbIX B 4. 4 cT. 54 KAC PO, agBokaT HasHadaeTcsl B KayecTBe
npencraBuTens onpegenexHvem cyga. lNoatoMy ero NosIHOMOYMS] yOOCTOBEPSTCA TONbKO OpAEPOM, KOTOPbIM B
OaHHOM crny4ae He MOXeT ObiTb OrpaHMYeHO MOMHOMOYME Ha obxanoBaHue cyaebHbIx akToB. CnegoBaTenbHO,
agBoKaT, Ha3HaYeHHbI CyAOM B KayecTBe NpeAcTaBUTENs MO agMUHUCTPaTMBHOMY Aeny, BrnpaBe obanoBaTb
cynebHble akTbl Mo geny.

BOMPOC 3. Tllognexar nu B3biCKaHWIO cyaebHble pacxodbl, MOHECEHHbIE HOPUANYECKUM  MULOM
(oTBETYMKOM, aAMMHUCTPATMBHLIM OTBETYMKOM), NPWU OTKase B YAOBNETBOPEeHUN TpeboBaHui nvua, HageneHHoro
rocyfapCTBEHHbIMW UMM UHBIMW NYGNNYHBIMW MONTHOMOYMSMM, O NMIMKBUAALUM IOPUANYECKOro nuua B cryyae, ecnu
nocne Bo30yxAeHMs NMPou3BOACTBA NO AeNy HPWANYECKMM NMLOM YCTpaHeHbl 06CToATenbCcTBa, NOCMYKMBLUNE
OCHOBaHueM ans obpatleHunst B cyn?

OTBET. B cny4yasx, NpeayCMOTPEHHbIX 3aKOHOAATENbCTBOM, lOpuaANYEcKoe NULo MOXeT ObiTb
NUKBMOMPOBAHO MO WCKY, aAMUHUCTPATUBHOMY WCKY nuua, HagerneHHOro rocygapCTBEHHbIMU UMW  UHBIMU
NyGrIMYHBIMY MOTHOMOYUAMMU.
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Ecnu nocre npuHATUS K NPOM3BOACTBY MCKa, aAMUHUCTPaTUBHOMO MCKa O NMMKBUAALMW HOpUaMYecKkoro nuua
OTBETYMK, AAMUHUCTPATUBHBIA OTBETYMK YCTPaHSIET HapylUeHWsl 3aKoHa, SBMSOWMECS OCHOBaHWEM Ans
NMKBUAALMK (Hanpvmep, NpeacTaBnsieT B OopraH BracTu HeoGXxoauMble AOKYMEHTbI UMM CBedEHWs), Cyd MOXeT
oTKasaTb B YAOBIETBOPEHUUN TpeboBaHMs 0 NMKBUAALMM IOPUANYECKOTO NnLa.

CornacHo 4. 1 c1. 110 AMNK P® 1 u. 1 ct. 111 KAC P® cynebHble pacxofbl, MOHECEHHbIE nuuamu,
y4acTBYHOLMMM B Aerne, NPUCYKAATCs CTOPOHE, B MOMb3Y KOTOPOW COCTOSANOCh peLleHne cyaa.

OOwum npuHUMNOM pacnpegeneHus cyaebHbIX pacxOfoB BbICTynaeT BO3MelleHue cyaebHbIX pacxodoB
nvly, KOTOpoe UX MOHECHO, 3a CYET Nuua, He B MOSb3y KOTOPOro MPUHAT MTOrOBbIN CyAEeOHbIV akT Mo Aeny, 4Yto
cnegyeT mn3 cogepxanus rm. 9 AlMNK P®, . 10 KAC P® un pasbsicHseTcsa B N. 1 nocrtaHoBneHus [neHyma
BepxosHoro Cyna Poccuiickon ®epepauun ot 21 gHBapsa 2016 r. N 1 "O HekoTopbiX BONpocax MpUMEHEHMS
3aKoHoAaTenbCTBa O BO3MELLEHUN U3aepXKeK, CBA3aHHbIX C pacCMOTpeHuem gena".

Mcxoaa m3 n. 26 HasBaHHOrMO MOCTAHOBIIEHMWS, B cny4yae ,D,OGpOBOJ'IbHOFO yAOBNIETBOPEHNA WCKOBbIX
TpeGOBaHMPI OTBETYUKOM, aAMUHUCTPATUBHbIM OTBETYMKOM NoOCIe O6anJ,eHVI9| ncrtua, agMMHUCTpPaTUBHOIO UCTLa
B CyaA U NMPUHATUA cyp,e6Horo peweHna no Takomy geny cy,u,e6Hb|e n3aepXxkKn noanexat B3blICKaHUIO C OTBETYUKA,
AOMUHNCTPATUBHOIO OTBETYUKA.

YuntbiBasi, 4TO TpeboBaHve nuvua, HaOEeNeHHOro roCcyAapCTBEHHbIMM  UINU  MHBIMKM - NYONYHBIMM
MOMTHOMOYMSIMKW, O FMKBMOAUMUWM HOPUONYECKOro nuua npeacTaBnsieT cobo B ToM uucne TpebGoBaHue 006
YCTPaHEHUM HapyLWEeHUR, SIBMAIOLWMXCS OCHOBaHMEM AN NMKBMOAUUW HOpUAMYECKOro nvua, AoGpoBOfbHOE
yCTpaHeHWe OTBeTYMKOM, aAMUWHUCTPATMBHbIM  OTBETYMKOM  3TUX  HapylleHun cBuaeTenbcTByeT 006
yOOBMeTBOPeHUn TpeboBaHW UCTLA, aAMUHUCTPATMBHOMO UCTLIA, MOCYXUBLLUMX OCHOBaHMEM Ansi obpalueHus B

cya.

Takum obpasom, 0Tkas cyda B yOooBneTBopeHun TpeboBaHMs 0 NUKBUOALMM IOPUANYECKOTO NULA B CBA3M C
[06POBOMbHBLIM YCTPAHEHUEM HOPUANYECKUM MIULIOM MMEIOLLIMXCSA HapyLLeHW nocre Bo3byxaeHus npousBoacTea
no Oeny He sIBMAETCA OCHOBaHMeM AN BO3MeLleHUs cyaebHblX pacxodoB HOPUAMYECKOro nuua - OTBETYMKA,
aAMUHUCTPATMBHOMO OTBETYMKA - 3a CYET nuua, HaOeneHHOro rocyaapCTBEHHbIMU UMM UHBIMU MYBRAUYHBIMK
MOSIHOMOYMSAMM.

BOMPOC 4. MoxeT nuM OblTb BO3BpalleH Ccyabend cyga oOWen opucauvkuum npoTokon  ob
aAMWHUCTPATMBHOM NpaBOHapyLleHnn n apyrue matepuansl gena no 4. 7 cr. 7.32 KoAll P® B opraH unu
OOIMKHOCTHOMY FMUY, KOTOPbIMW COCTaBfEH MPOTOKOM, B Cry4ae, ecnu B MaTepuanax fgerna OTCYTCTBYKOT
CBeleHMs1, MO3BONSOLLINE OLIEHUTb CYLLEeCTBEHHOCTb Bpeaa?

OTBET. Yactbto 7 cT. 7.32 KoAll P® npegycMoTpeHa agMUHUCTpPATUBHAsS OTBETCTBEHHOCTb LOJDKHOCTHBIX
nvy, MHAMBMAYanbHbIX MNpeanpuHuMaTenen u IpUANYECcKMX nuu 3a dencteus (6esgencreue), nosrekwne
HeucrnonHeHne 00653aTenbCTB, MPEeAYCMOTPEHHBIX KOHTPaAKTOM Ha MOCTaBKy TOBapoB, BbIMOMHEHWe paboT,
oKasaHuwe ycrnyr Ans HyxA 3aKa3uukoB, C NPUYMHEHMEM CYLLECTBEHHOMO Bpeda OXpaHsAeMbiM 3aKOHOM MHTepecam
obLecTBa ¥ rocygapcTea, ecnu Takue gencteus (besgencteme) He BNeKyT YrofloBHOW OTBETCTBEHHOCTMU.

CyllecTBEHHOCTb Bpeda MOXET OMpedenaTbCs €ro pa3MepoM, XapakTepoM, a Takke ocoboi Aans
MoTepneBLUEro LEHHOCTbI0 HapylleHHoro Gnara W, Kak NpaBuiio, BblpaXxaeTcs B MaTtepuanbHoOM yuiepbe,
HapyweHnM HopMarbHOM paboTbl OpraHoB rOCYAAPCTBEHHOM BlACTM M OPraHOB MECTHOro caMoynpaBrieHus,
roCyAapCTBEHHBIX Y MYHULMNANbHbBIX YY4PEXOEHWA.

Onpegensaownm ana kBanuukauum agmMUHUCTPATUBHOIO npaBoHapyweHus no 4. 7 cT. 7.32 KoAll PO
SABNSAETCHA He TONbKO pa3mep yuiepba, HO 1 3Ha4YeHMe NOCNeaCcTBUN AN CaMOro NOTEpPneBLUEro, CBEAEHUS O YEM
OOJIKHBI coaepXaTbCa B MaTepmnanax gena o6 agMMHUCTPaTUBHOM MpaBOHapYyLUEHWUW, HanpaBnaemblX cyabe cyaa
obLen pucoMKLUN Ha pacCMOTPEHME.

B TOoM cnyyae, korga B martepuanax Aena OTCYTCTBYIOT Kakme-nubo cBedeHwsi, NO3BOMsLME OLEHUTb
CyLLeCTBEHHOCTb Bpeaa, Cyabs Npv NMOAroToBKe Aena K paCCMOTPEHUIO BLIHOCUT Ha ocHoBaHWM N. 4 4. 1 cT. 29.4
KoAll P® onpegeneHve O BO3BpaleHWM MNpoTokona o6 agMUHUCTPATMBHOM MpPaBOHAPYLIEHUN W ApYrux
mMaTepuanos gena B opraH Unm AOMMKHOCTHOMY NULLY, KOTOPbIMW COCTaBMeH NPOTOKON.

NH®OPMALIMA ONnA CBEOEHUA
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B cBsa3n ¢ npuHsatuem denepanbHoro 3akoHa oT 2 uioHa 2016 r. N 169-d3 "O BHeceHMM M3MEHEHUN B
ctatbh 55 n 57 Kogekca agMmHUCTpaTMBHOro cygonpouseonctea Poccuiickon ®enepaunn” n3 O63opa cygebHonm
npaktukn BepxoBHoro Cyga Poccuiickon ®epepauum N 3 (2015), yrBepxxgeHHoro [Npe3angnymom BepxoBHOro
Cyna Poccuiickonn ®epepaumm 25 Hoabpsa 2015 r., nognexnT uckroyeHnto oteeT Ha Bonpoc N 16 o ToM, Kakumu
OOKYMEeHTaMn NoaTBEPXKAAlTCA CTaTyC M MONTHOMOYMST afBoKaTa, y4acTBYHOLLEro B Ka4yecTBe NpeacrtaBuTens no
agMVHUCTPaTMBHOMY Aeny.

NPAKTUKA MEXXAYHAPOOHbIX AOrOBOPHbIX OPFAHOB

B cuny nyHkta 10 noctaHoBneHus NneHyma BepxoBHoro Cyga Poccuickon ®egepaumm ot 10 oktsa6pst 2003
r. N 5 "O npumeHeHun cygamm obLien opncomkumm obLienpuaHaHHbIX MPUHLMNIOB 1 HOPM MeXAYyHapoaHOoro npaea
n MexayHapodHbix forosopoB Poccunckon ®depepaumn” "TONkKoBaHWE MeXOyHaApOOHOro AoroBopa AOMMKHO
OCYLLLECTBMATLCA B COOTBETCTBUN C BeHCKOM KOHBEHLUMENn 0 NpaBe MexayHapoaHbIX 4oroBopoB oT 23 mas 1969 r.
(pasgen 3; ctatbm 3 - 33). CornacHo nyHkTy "b" yactm 3 ctaTbm 31 BeHckon KOHBEHUWMW NPWU TOMKOBaHWUU
MeXOyHapOAHOro 40roBopa Hapsdy C ero KOHTEKCTOM AOMKHa yYUTbIBaTbCA nocneayoLwas npaktmka npumMmeHeHns
AOroBopa, KoTopas ycTaHaBnNuBaeT CornalleHne y4acTHUKOB OTHOCUTESbHO ero TonKoBaHus".

MpakTuka  MexayHapodHblX  (MEXrocydapCTBEHHbIX)  OpPraHoOB,  KOHTPONMPYIOWMX  WUCMOSTHEHWE
rocyqapcTeaMu MexayHapodHO-MpaBoBbIX 00513aTenbCcTB B cdepe 3almTbl NpaB U cBoboa YernoBeka, KOTopble
npegycMaTpuBaloTcs B MeXAyHapoAHOM [OroBope, yCTaHaBNMBaeT CornalleHue y4acTHMKOB Takoro AoroBopa B
OTHOLLEHWMN ero NpUMeHeHus.

B uensx addekTMBHOM 3alWwuTbl npaB U cBobod 4erioBeka cygaM HeoGXOAMMO MpW pacCMOTPEHUU
aAMWHUCTPATMBHBIX, FPaXXAaHCKMX Oer, Oen Mo paspeLleHnto 3KOHOMUYECKMX CMOPOB, YTOMOBHbLIX M WHbIX Aen
y4nTbIBaTb NPaBOBbIE NO3ULIMKN, CHOPMYNMPOBAHHbLIE MEXIOCYAapCTBEHHbLIMU JOrOBOPHBLIMU OpraHamu.

B cdepe agMUHMCTPATUBHO-NPABOBbLIX OTHOLIEHUN
Bonpocbl BbigBOpeHus
MpakTnka foroBopHbIX opraHoB OOH

KomuteT no npaBam yenoBeka <1>

<1> KomuteT no npasam 4vernoBeka OeWCTBYeT Ha OCHOBaHWW MexayHapOAHOro nakta O rpaXpgaHCKuX u
nonuTnyecknx npasax ot 16 aekabpsa 1966 r. (ganee - MNakT) n ®akynbTaTUBHOIO NPOTOKONA K ykasaHHOMY [1akTy.
Poccuitckaa depgepauns SBnseTcs y4aCcTHUKOM 3TUX MEXAyHapoAHbIX OOrOBOPOB M B KayecTBe rocygapcrsa -
npogomkatensa Coto3za CCP npusHaeT komneteHuuto KomuTeta nonmyyatb M paccmaTpvBaTb COOOLLEHWS nuu,
HaxoOsALUMXCS NOA ee IoPUCANKLMEN, KOTOPbIe YTBEPXKAAlT, YTO OHU ABMATCH XepTBaMy HapYLLEHWUS NMOMOXKEHWUIA
MakTa.

CoobuweHnue: P.M.X. n C.M.[0. npotne daHuun. CoobieHne N 2640/2015. CoobpaxeHunsi npuHaTbl KomuteTom
no npasam Yernoseka (ganee - Komutet) 13 nrons 2017 r.

Tema coobuweHus: BbigBopeHne u3 aHun B bonraputo.
Bonpoc cyuiecTBa: NbiTKN 1 XECTOKOe obpalleHue.

MpasoBble nosnuun Komuteta: KomuteT cebinaetca Ha nyHKT 12 cBoero [3]ameyaHuns obwero nopsgka N 31
(2004) o xapaktepe obLiero pugndeckoro 06a3arenbCcTBa, Hanaraemoro Ha rocygapcTtea - ydacTHukm [akTa, B
KOTOpOM OH obpallaeT BHMMaHWe Ha 00a3aTenbCTBO roCy4apCTB-y4YaCTHUKOB He 9KCTpagupoBaTb, He
AenopTypoBaTtb, He BbICbINATb W He BblABOPSATb KaKMM-MBO MHbIM 0Opas3om MMUO CO CBOEW TeppuTOpuW, Koraa
MMEeIOTCS Cepbe3Hble OCHOBaHWA nonaratb, YTO CYLECTBYEeT pearibHas ONacHOCTb NPUYMHEHUS HENonpaBvMOro
Bpeaa, Takoro, kak Bpef, NpeaycMOTpeHHbIV B cTaTbe 7 lNakTa. KomuteT Takke ykasblBaeT, YTO ONacHOCTb AOMKHA
ObITb NMYHOM <2> K YTO MOPOroBOe 3HayeHue ANd OOOCHOBAHUS Hanuuusl peanbHOro pucka HenornpasBUMOro
Bpeda SBNSeTCs BbICOKMM <3>. KOMUTET cCbinaeTcs Ha CBOK MPaKTWKy PacCMOTPEHMS Oerl, COrfacHO KOTOpOW
oueHKe, NPOBEAEHHOW rocygapCTBOM-y4acTHUMKOM, criedyeT npuaaBaTbh OOMblloe 3HayeHwe, W, Kak npaswrio,
MMEHHO OpraHbl rocyapcTB - y4acTHUKOB [MakTa JoMmkHbI paccMaTpuBaTth U OLeHUBaTh akTbl U JOKa3aTenbCTBa,
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4YTOObI ONpeaennTb HanMumne yrposbl <4>, 3a UCKIMIOYEHMEM CIYy4aEB, B KOTOPbIX MOXHO YTBEPXAaTb, YTO Takasi
OUEHKa fBnsAnacb $IBHO MNPOM3BOMILHOM WM Oblna paBHOCUMBLHOW OTka3ly B npaBocyaum <5> (myHkT 8.3
CoobpaxeHus).

<2> CoobueHns N 2007/2010, Ox.x.M. npotme OaHuun, CoobpaxeHusi, npuHATbie 26 mapta 2014 r., NyHKT
9.2, 1 N 692/1996, A.P.[>x. npotmB ABcTpanuu, CoobpaxeHusi, npuHaTtele 28 nonsa 1997 r., nyHKT 6.6. Cm. Takke
coobuweHunsa Komuteta npoTtus nbitok N 282/2005, C.INM.A. npotue KaHagbl, PelweHne, npuHaToe 7 Hosopsa 2006 r.;
N 333/2007, T./. npotnB KaHagbl, PeweHune, npunsatoe 15 Hosbpsa 2010 r.; n N 344/2008, A.M.A. npoTtus
Lsenuapun, PelieHune, npuHaToe 12 Hosbpsa 2010 .

<3> Cm. Ox.Ox.M. npotme [daHun, nyHkT 9.2, un coobweHne N 1833/2008, X. npotus Lliseuyunu,
CoobpaxeHus, npuHaTtble 1 HOsa6psa 2011 r., nyHkT 5.18.

<4> CM. coobuieHma N 1763/2008, MNunnau n ap. npotuB Kanagbl, CoobpaxeHus, npuHatole 25 mapta 2011
r., nyHkt 11.4, n N 1957/2010, ®aH bao JlnH npotnB AscTtpanun, CoobpaxeHus, npuHsatsle 21 mapta 2013 r.,
nyHKT 9.3.

<5> Cm., B yacTtHocTu, coobuieHne N 541/1993, Cummc npotms Amariku, PelweHne o HenpuemnemocTw,
npuHaToe 3 anpens 1995 r., NyHKT 6.2.

Ouexka Komutetom dhaktuueckux obcrostenbcte gena: KomuTeT npvHUMaeT K CBeAEHWMIO yTBepXKAeHue
aBTOPOB O TOM, YTO MX BbICbISIKA C YeTbIPbMSA AeTbMU, BKIOYas ABYX HECOBEpPLUEHHONETHUX Aeten, B bonrapuio
Ha OCHOBaHWM MpuHUMNa "nepBol cTpaHbl yoexuwa" no OyGnuHCKOMY pernameHTy CO34acT OnacHOCTb TaKoro
OTHOLLIEHMS K HUM, KOTOpOe NpoTuBOpeynT ctaTtbe 7 MNakta. KoMuTeT oTMeyaeT, 4To aBTopbl 060CHOBLIBAIOT CBOH)
aprymeHTaumio, B 4YacTHOCTM, COLMArNbHO-3KOHOMUYECKMM MOMIOXKEHUEM, B KOTOPOM OHM OKaXyTCd, BKM4Yas
OTCYTCTBME AOCTyna K (PMHAHCOBOW MMM COLManbHOM NOMOLLM, a Takke K nporpaMmMam MHTerpauuv ans 6exeHues
n npocuTenen ybexuula, paBHO Kak 1 obwwume ycnosus npuema npocutenen ybexuwa n 6exeHues B bonrapun.
ABTOpbI yTBEPXKAAIOT, YTO Yy HUX He ByAeT AOoCTyna K CouManbHOMY XU UM BPEMEHHbBIM YOEXULLIaM; YTO OHM
He CMOryT HamTW xunbe unu paboTy u, crnegoBaTernibHO, OKaxyTcd 6e300MHbIMU U ByayT BbIHYXOEHbl XWUTb Ha
ynuue; 4to UM ByayT yrpoxatb AeNCTBMS KCEHOMOOCKOro xapakrepa, U OHU OyayT NueHbl 3awwmTbl (MyHKT 8.2
Coob6paxeHus).

KomuteT oTmevaeT, 4To dhakT nony4yeHns asBTopaMm BPEMEHHOW 3aluTbl HE OCMapyBaeTCsl, PaBHO Kak U TO,
YTO OHW MONYYUNN BN Ha XUTeNbCTBO B bonrapmm B HosGpe 2014 roga CpoKOM Ha Tpy roda v MOTNM HaxoamuTbest
B UEHTpe Anga npocuTtenen ybexuuia nocne TOro, Kak MOny4unu Bug Ha xutenbcTtBo. Kpome Ttoro, Komutet
oTMeYaeT, 4YTO JdaTckui AnennsaumMoHHbIA COBET MO AdenaM OexeHueB npulien K BbiBOA4Y, YTO aBTOPbl He
CTankvBanucb HW C KaknMmy npobrnemMamu npv B3aMMOAEWCTBMM C rpaxgaHamu u Bnactamu bonrapum mn yto B
crnyyae ux BO3BpalleHus B bonrapuio oHu OyayT Nonb30BaTbCA BCEMU HEOOXOAMMBIMM COLMarnbHbIMK NpaBamu,
BKIHOYAsS OOCTYN K LUKOMbHOMY OOpasoBaHuio AN geTew U JOoCTyn K MeguumHCKOMY obcnyxuBaHuto (MyHKT 8.4
CoobpaxeHus).

KomuTeT... oTMeYaeT, 4To aBTOpbl ONUpatnTCa Ha MHPOPMaLMIO, MOMYYEHHYI OT TPETbUX MWL, U Ha JAoKNagbl
06 obuieM nonoxeHun npocutenen ybexuwa n 6exeHueB B bonrapun, ytBepxaas, YTo OHM He OyayT MMeTb
OOCTyNa K XWIblo B Cnydae BO3BpalleHust n OyayT nueHbl MeauuuHcKon nomowmn. B cBasm ¢ atum Komutet
NPMHUMAaET K CBEAEHMWIO YTBEPXOEHWEe rocygapcTBa-yvyacTHMKA O TOM, YTO COMMacHO 3aKOHYy nvua, KOTOPbIM
npegocTaBneH cTatyc bexeHua n 3awuta B bonrapuu, obnagaoT Temu e npaBamu, 4YTo U rpaxagaHe bonrapum
<6>, a Takke yTBEpXOEeHMEe rocygapcTBa-y4yacTHMKa O TOM, YTO aBTOPbI HE 3anpaluvBany MeAMLMHCKY MOMOLLb U
He HyXJanucb B HEW B Nepuoj cBoero npebbiBaHusa B bonrapuu n noatomy He 060CHOBanNM cBoe YyTBEPXKAEHME O
HeAOCTYNHOCTU MeAULIMHCKOM nomoLLn. B cBa3u ¢ yTBEPXKOEHUSAMM O MPUMEHEHMN HAaCUMs Ha no4vse kceHoobun
KomuTeT... NnpyHMMaeT K CBeAeHuo yTBepxaeHne AnennsuumoHHOro coseTa no gernam 6exeHueBs O TOM, YTO BO
Bpems cobecenoBaHusa And nonydeHuns ybexuila aBTopbl HE yKasanu HU Ha Kakne KOHKPEeTHbIe KOHMIUKTbI U YTO Y
HUX OygeT BO3MOXHOCTb 0bpaTuTbCsa 3a 3alWMTOW K COOTBETCTBYHOLLMM BONrapCkum opraHam, ecrnv ux nu4yHasi
HEenpPUKOCHOBEHHOCTb 1 Be30macHOCTb OKaxyTcs nod yrposon (nyHkT 8.5 CoobpaxeHus).

<6> CtaTtbsa 32 (2) 6onrapckoro 3akoHa 06 ybexuiie n 6exeHuax.
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KomuteT oTMedaeT, 4TO, HECMOTpS Ha TO, YTO Ha MpakTuke OexeHuam u nuuam, MoMb3YLWMMCS
OOMOSTHUTENBHON 3alMTOW, TPYAHO MOMyYuTb AOCTYN Ha PbIHOK Tpyda WM K XWIblo, aBTOpam He yganoch
JokasaTb pearibHbli U FNYHBIA YIrPoOXaloWwmMn UM PUCK B Cnyyvae ux Bo3BpalleHus B bonraputo. ABTOpbl He
Aokasanu, 4Tto oHu Obinn 6e340MHBIMK A0 CBOEro oTbe3da M3 bonrapuu; OHM He XWUMW B HULLETE; U NONOXEHNe
CEMbW C YeTbIpbMS A€TbMUW, MINaJwwemy U3 KoTopbix 14 nieT, criegyeT oTnnyaTe OT NMOMOXEHUSA aBTopa B peLleHun
IxacvH 1 gp. npotvB [JaHun, KOTOpoe Kacanocb GONMbHON MaTepu-OAMHOYKM C TPEMSI HECOBEPLUEHHONETHUMM
OeTbMU, UMEKLIENn Ha pyKax MCTEKWUA BWUA Ha XKUTENbCTBO. TOT (pakT, YTO aBTOPbl MOrYT CTOMKHYTbCA C
TPYAHOCTSIMW NO BO3BpalleHun, cam no cebe He 03HaAYaeT, UYTO OHM OKaXYTCH CYLLIECTBEHHO YS3BUMbIMU - B
YCIOBUSX, 3HAYMTENBHO OTMNYAKLLNXCS OT YCIOBUA MHOMMX APYrnX ceMen, - YTobbl caenatb BbiBO4 O TOM, UTO UX
Bo3BpalleHne B bonrapuio npeacraBnsano Obl HapyLleHWe rocyaapCTBOM-YYaCTHUMKOM CBOMX 06s3aTenbCcTB Mo
ctatbe 7 Nakta <7> (nyHkT 8.6 CoobpaxeHus).

<7> Cwm., Hanpumep, coobwenne N 2569/2015, 6.M.A. n H.A.K. npotus daHun, CoobpaxeHuns, npuHATbie 26
okTa6ps 2016 r., nyHKT 8.6.

XOTS aBTOpbl HE COrNacHbl C pelleHneM BNacTen rocyagapctaa-ydacTHuka o6 ux BosspalleHun B bonraputo
Kak B CTpaHy WX MepBOro ybexulia, OHW He PasbACHWMM, MO KaKoW MpuYMHE 3TO peLleHne SBMNSAEeTCH SBHO
HeobOCHOBaHHBLIM UMW MPOM3BOSbHBEIM. He ykasanu oHu Takke M Ha Kakue-nnbo npoueccyasnbHble HapyLUEeHUs BO
Bpems pasbupaTenbcTBa ux gena B immurpaunoHHon cnyxbe OaHun nnm B ANennsuMoHHOM coBeTe no Aenam
GexeHueB. CooTBeTCcTBEHHO, KomnTeT He MOXeT caenaTb BbiBO4 O TOM, YTO BbiCbifika aBTOpoB B Bonrapuio
rocy4apCTBOM-y4acTHUKOM OyaeT siBNATbCA HapylweHuem ctatbu 7 lNMakta (nyHkT 8.7 CoobpaxeHus).

BbiBoabl KomuteTta: BbigBOpeHWEe aBTOpOB B bornrapuio He Hapywut ux npae no cratee 7 MNakrta (MyHKT 9
CoobpaxeHus).

KomuteT npoTuB NbITOK <8>

<8> KomuteT NpOTMB NbITOK AEWCTBYET Ha OCHOBaHUM KOHBEHUMW MPOTMB MbITOK U APYTUX >KECTOKUX,
GecyenoBeYHbIX UMM YHKAKOLWNX JOCTOMHCTBO BMAOB obOpalleHns u HakasaHusa oT 10 gekabps 1984 r. (ganee -
KoHnBeHuus). Poccuiickas ®egepauns sBnsieTcs y4acTHUKOM YKa3aHHOro MeXayHapo4HOro JoroBopa 1 B KayecTse
rocygapctea - npogorkatensa Cotwsa CCP npusHaeTr komneTeHuumto KomuTeTa nonyydyaTb M paccmaTpuBaThb
COOOLLEHUS WL, HaxOOsLMXCS MOA ero pUCOUKUMEN, KOTOpble YTBEPXKAAIOT, YTO OHU SIBMSIIOTCS >KepTBaMu
HapyLleHMs rocy4apCTBOM-Y4aCTHUKOM MONOXeHW KoHBeHLMN.

CoobueHue: C.C.B. npotus JaHuu. CoobueHne N 602/2014. PeweHune npuHaTo KOMUTETOM NPOTUB MbITOK
(oanee - KomuteT) 28 anpensa 2017 r.

Tema cooblueHus: BbiaBopeHue B CyaaH.
Bonpoc cyuiecTea: onacHOCTb NPUMEHEHNS MbITOK.

OueHka KomuteToM dhakTnyecknx o6cTosTenbCcTB Aena: KomnteT 4OMmKEH OLEHUTb, UMEIOTCS N CEpbe3Hble
OCHOBaHUs nonaraTb, YTO NO Bo3BpalleHun B CyaaH 3asiBUTENtO0 NNYHO ByaeT yrpoxatb NpMMeHeHne NbiTok. Mpu
OLEHKe 3TOW onacHOCTU KomuTeT AOMmKEH MPUHATL BO BHMMaHWE Bce OTHOCSLWMECH K Aeny obcrositTenbctea B
COOTBETCTBMM C MYHKTOM 2 cTatbM 3 KOHBEHUMW, BKMOYAas CyLLECTBOBaHME MNOCTOSIHHOW MpPaKkTUKU TpyoblX,
BOMUIOLLNX M MacCCOBbIX HapyLIeHUn npaB YenoBeka. KOMUTET BHOBb BblpaXkaeT cepbe3Hyto 06ecrnokoeHHOCTb No
MOBOAY MOCTOSIHHBLIX M MOCRenoBaTeNbHbIX YTBEPXKAEHUA O LUMPOKOM MPUMEHEHUU MbITOK U APYrUX >KEeCTOKMX,
GecyenoBeyYHbIX WU YHMKAKOLWMX [OCTOMHCTBO BMAOB OOpalleHWs rocydapCTBeHHbIMU cybbekTamu, - Kak
BOEHHOCMYXXalMMKN, Tak U COTPYAHMKAMWU MOMULMKM, - KOTOPbIe MO-NPEeXHEMY COBEPLUATCA BO MHOMMX paroHax
CynaHa <9> (nyHkT 8.3 PelleHus).

<9> CCPR/C/SDN/CO/4, nyHkTbl 15 - 17.

KomuteT oTmevaeT yTBepXOeHus 3asBUTENns O TOM, YTO B crydyae Bo3BpalleHust B CymaH emy Gyget
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yrpoxaTtb pearibHasi fM4yHasi OnacHOCTb MPUMEHEHUS MbITOK, MOCKOSbKY: COTPYAHWKM HaLMOHANbHOM ChyXObl
Ge3onacHOCTM M COTPYOHWKU MONMUUKM JonpawiuBanu ero no noBoAdy y4yacTuss ero bpaTta B OeATENbHOCTU
"[IBWKEHNs1 3a CrpaBedSIMBOCTb M PaBEHCTBO" M MO MOBOAY MECTOHaxXOXAeHust Gparta; COTPYLHMKU CIyXObl
6e30nacHOCTW HECKOMNbKO pa3 ygapwuin ero HoOXXOM; COTPYAHUKM NMOMULMK YyrpoXXanu eMmy CMepTblo; OH Bexan 13
BOEHHOIO rocnutans, rge OH Haxoguwncs nog CTpaxew, a 3ateM nokuHyn ctpaHy. OH Takke omnacaeTtcd
Bo3Bpawartbca B CyaaH, MOCKOMbKY CBSI3aH OTHOLUEHWSIMW C KEHLLUHOW-XPUCTUAHKOM U MOCKOMbKY COTPYAHMKM
nonnumnn 06BUHMNN €ero B TOM, 4YTO B CuUNy TaKux OTHOLLEHUIA OH He dABNsAeTcs HacToAwWMM MyCyrnbMaHMHOM.
KomuteT Takke NpUHUMaEeT K CBeAeHUI 3aMedaHuda rocygapcrtBa-ydaCTHUKa O TOM, YTO €ro HauuoHanbHble
OopraHbl nNpuwnmM K BbiBOAY, YTO 3adABUTENb He 3acnyXuBaeT [OBepud, MOCKOJIbKy, B 4YaCTHOCTU, B Xo4e
CO6€C€£I,OBaHI/IVI OH caenan npotuBopeYmBble N NpeyBeriMv4eHHble 3adABlIeHUA, a TakKXe MNOCKOJIbKy OH U ero
napTHeplwa cgenanu npoTMBOPEeYMBbIE 3asBMEHWs MO MOBOAY MNpuYMHBLI MX oTbe3da u3 CygmaHa (nyHkT 8.5
PewweHus).

Mo paHHomy ageny KoMuTeT oTMevaeT, YTo YTBEPXOEHUS 3asBUTENSA O TOM, YTO OH PUCKYeT NoABeprHyTbCA
MbiTkaM B cnyyae ero BosBpalleHus B CyadaH, OCHOBbIBaloTCSA Ha obwen penytaumm CygaHa B obnactu npas
yeroBeka 1 Ha yTBepxaeHun o Tom, 4to B 2007 rogy COTpyaHWKM crnyxbbl 6e30nacHOCTU 1 NONUUUK yaapwnm ero
HOXOM, yrpoxanu emy 1 nogBeprnmv ero apecty, ¢ Tem 4YTobbl 3aCTaBUTb €ro pacckasatb O MECTOHAXOXAEHUN ero
Gpara, KOoTopbI ABASETCA CTOPOHHMKOM "[IBMKeHMs 3a cnpaBednuBoOCTb M paBeHCTBO". KoMuTET... MpuHUMaeT K
CBedeHMI0 NpeacTaBneHns rocygapcrBa-ydyacTHUKa O TOM, YTO 3asiBUTENb HUKOrga cam He yvacTBoBan B 9TOM
OBWKeHumn, 4TO ero nonuTM4eckas AesTeNbHOCTb CBenachb K y4acTU0 B OQHOW OEMOHCTpauun 1 YTo OH caenan
NPOTMBOPEYMBbIE 3asiBIEHNS O COObITUSX, CBA3AHHbIX C XXECTOKMM obpalleHnemM C HUM U ¢ ero apectoM. Komutet
OTMeuYaeT, YTO, Jaxe eCfiM OH He MpPUMET BO BHMMaHMWE BbILLEYNOMSHYTble HECOOTBETCTBUS WM MpU3HaeT 3Ty
yTBEPXOEHUS MOASIMHHBIMK, 3asBUTENb BCE PaBHO He MpeAcTaBWil HUKaKMX OoKasaTenbCTB TOro, YTO BRacTy
CynaHa pasbickuBanu €ro B HegaBHEM MPOLLSIOM MW NPOSIBUNKM KakMM-TO MHbIM 0Opa3oM uHTepec K ero
nmMyHoCcTW. KomwuTeT... NpuvHMMaeT K CBEAEHWI0 NO3MUMI0 3asiBUTENss O TOM, YTO BNAacTU [OMXKHbl Obinu
pacnopsanTbCa MPOBECTM MEAMLMHCKOE OCBMOETENbCTBOBAHWE B LENsX MOATBEPXAEHWS WM OMpOBEPXEHMWS
TOrO, YTO B MPOLUIIOM OH ObIn NOABEPrHyT NbiTkaMm (MyHKT 8.6 PelweHuns).

KomuteT oTMe4aeT, 4YTO MeOuUMHCKOe OCBUOETENbCTBOBAHME, WCMPOLLEHHOE 3asBUTENEM B LensiX
NOLATBEPKAEHUS] aKTOB MbITOK, KOTOPbIM OH USN OHa OblNK sikobbl MOABEPTHYTHLI, AOSHKHO ObINO ObITh, B NPUHLMNE,
NPOBEAEHO, HE3ABMCUMO OT OLIEHKW, BbIHECEHHOW OpraHamu BracTM B OTHOLUEHUW LOCTOBEPHOCTUM [AAHHOMO
YTBEPXAEHUS, C TEM YTOObLI OpraHbl BracTu, NpMHUMAaloLMe peLleHne No TOMY UM MHOMY Aeny, CBSI3aHHOMY C
NpUHYaUTENbHLIM BO3BpAaLLEeHNEM, MOrny OOBLEeKTUMBHO 3aBepLUUTb OLIEeHKY OMacHOCTM MPUMEHEHUS MbITOK,
OCHOBbIBasICb Ha pesynbTatax 39Toro MeOWLMHCKOro OCBMAEeTENbCTBOBaHUSA, 6e3 kakoro-nmbo pasymHoro
COMHeHusi. BmecTe ¢ TeM, yuuTbiBas KOHKpeTHble OOCTOsATENnbCTBa AaHHOro Aena, Komutetr npuHumaeT BO
BHMMaHue nepuog BpeMeHu, npoweawmnn nocne coboitnii 2007 roga, 1 HanoMMHaET, YTo, XOTA Npoucllewme B
NPOLNIOM CODBbITUA MOryT MMETb OTHOLWIEHME K Adeny, [MaBHas Lenb ero OLEHKU 3aKryaeTcs B TOM, YTOObI
onpegenuTb, CyLecTByeT NM B HacTosillee BpeMsi OMacHOCTb MPUMEHEHMS K 3asBUTEM MbITOK MOCHe ero
Bo3BpalleHusa B CyaaH <10>. KomuteT HanoMMHaeT O TOM, YTO XeCTokoe obpalleHne, KOTOPoMY... [3asBuTenb]
NMOABEPrcs B MPOLLMOM, ABMASIETCA NULWb OOHUM M3 TEX 3NIEMEHTOB, KOTOPbIE AOMKHbI ObITb MPUHSTHI BO BHUMaHWeE,
N 4YTO COOTBETCTBYHLUUA BOMPOC, CTOSALMIA HA paccMOTpeHMn KomuTeTa, 3aknmyaeTcs B TOM, CYLLECTBYET Iin B
HacTosLlee BpeMsi ONacHOCTb TOro, YTO 3asiBUTENb OyaeT MOABEPrHyT NbiTkaM B Cryyae ero BO3BpaLleHus B
CynaH <11>. KomuteT cuntaeT, 4To, Aaxe ecnv Npeanonoxutb, YTO B MPOLUNIOM CyAaHCKME BNacTu NPUMEHUNN K
3a8BUTENO MbITKA, U3 3TOTO aBTOMAaTUMYECKM HE BbITEKAET, YTO MO KpamHeW mepe depe3 AeCATb NeT nocne
npeanonaraemMblX COObITUIN eMy MO-MPEeXHEeMY YrpoXaeT OnacHOCTb ObiTb MOABEPrHYTbIM MbiTKAM B Criyyae
Bo3BpaLleHusa B CyaaH <12> (nyHkT 8.7 PelieHus).

<10> CM. coobweHua N 61/1996, X, Y n Z npotus LLeeuun, MHeHuns, npuHaTele 6 mast 1998 r., nyHkT 11.2 1
N 435/2010, I'.6.M. npotue LBeuunn, Pewenune, npuHsatoe 14 Hosbpsa 2012 r., nyHKT 7.7.

<11> CwM., Hanpumep, coobennsa N 61/1996, X, Y n Z npotue LUBeunn, MHeHns, npuHsTble 6 masa 1998 r.,
nyHkT 11.2; N 435/2010, I'.6.M. npotuB WBeunn, Pewenune, npuHaToe 14 HoaGpa 2012 r., nyHkT 7.7; N 458/2011,
X. npotus [daHun, PeweHune, npuHsaToe 28 Hosi6ps 2014 1., nyHKT 9.5.

<12> Cwm., Hanpumep, coobeHne N 431/2010, Y. npoTtus LLsenuapun, Pewenune, npuHaroe 21 mas 2013 r.,
nyHkT 7.7 n N 458/2011, X. npotus OaHun, PeweHune, npuHaTtoe 28 Hosbpsa 2014 r., nyHkT 9.5.
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BoiBogbl KomuTeTa: [B] cCBeTe BbLILWEMW3MOXEHHbIX COOOPaXXeHUMM WM Ha OCHOBE BCeW MHGOopMauuu,
npeacTaBreHHOW 3asiBUTENEM M rocygapCTBOM-Y4aCcTHUKOM, B TOM yncne o6 obuiem nonoxeHun B obnactu npas
yenoseka B CyaaHe, KomuteT cuntaeT, 4To 3asBuTENb HE JoKa3an JOIMKHbIM 06pa3oM, Kak Toro Tpebyet ctaTtbs 3
KoHBeHUMM, HanmM4mMsa cepbesHbIX OCHOBaHWW mnonaraTtb, YTO NO ero Bo3BpaweHus B CydaH OH mnoaBeprHeTcsd
pearnbHON, KOHKPETHOW M FIMYHON ONACHOCTU NMPUMEHEHMS NbITOK (MYHKT 8.8 PelleHus).

CoobueHune: M.K.M. npotus Asctpanun. CoobieHne N 681/2015. PeweHne npuHato Komutetom npotme
nbIToK (danee - KomuteT) 10 mas 2017 r.

Tema cooblLUeHusI: yrpo3a BblABOpeHUs 3asaBuTens B AcdpraHucTtaH.

Bonpoc cyulectBa: yrposa MpuMMEHEHMsI MbITOK B Cryvyae BbIOBOPEHWS B CTPaHy MPOUCXOXAEHUS
(HeBbIABOpEHHME).

MpaBoBble no3vuun Komuteta: Lenblo... OLEHKN [MMEKTCS N cepbe3Hble OCHOBaHWA nonaratb, YTO nocre
BO3BpaLleHus 3asButens B AdraHuctaH emy BydeT NMYHO yrpoXaTb ONacCHOCTb MPUMEHEHUS MbITOK] ABNSETCH
onpefgeneHve Toro, GyAeT NM NWYHO AAHHOMY JfMUYy YrpoXaTb npegckasyemas W peanbHas ONacHOCTb
NPUMEHEHWs MbITOK B TOW CTpaHe, B KOTOPYID OHO AOIMKHO ObiTb BO3BpalweHo <13>. M3 3Toro cneayet, 4to
CyLlecTBOBaHMEe MOCTOSHHOW NPAKTUKM rpybbiX, BOMUIOLLMX UM MACCOBbIX HapyLleHWn npaB YenoBeka B TOW MIn
WMHOWM CTpaHe camo No cebe He ABMnseTCcH AOCTaTOYHbIM OCHOBaHMEM ANS BbiBOAA O TOM, YTO KOHKPETHOMY nuvuy
OydeT yrpoxaTb OMacHOCTb MOABEPrHYTbCS MblTKaM MO BO3BpaLleHuMM B 3Ty cTpaHy. JomkHbl 6biTb npuBedeHsbl
OOMNONHUTENbHbIE OCHOBaHWS B MOATBEPXAEHME TOro, YTO Takasd OMnacHOCTb OyAeT yrpoxatb fMYHO OAaHHOMY
nvuy. BepHo 1 obpaTHoe: oTCyTCTBME NOCTOSHHOMW NPAaKTUKW BOMUIOLLNX HapyLLEHWI NpaB YenoBeka He O3Havaer,
4YTO TOMY WM UHOMY NULLY B ero/ee KOHKPeTHbIX 0OCTOATENbCTBAX He YrpoxaeT NpuMeHeHue MbIToK <14> (MyHKT
8.3 PelueHus).

<13> CMm., B yacTHocTu, coobueHne N 470/2011, X. npotue LUBeruapuun, PelwleHne, npuHaToe 24 Hosi0ps
2014 .

<14> Cm., B yacTHocTu, coobuieHme N 490/2012, E.K.Y. npotne ®uHnaHamm, Pewenne ot 4 maa 2015 r.,
NyHKT 9.3.

KomuTerT... ccbinaetcs Ha ceoe [3]lamevaHune obuero nopsgka N 1 M nogTBepXaaeT, YTo Hanmyme onacHoCcTH
NbITOK crnegyeT OUeHMBaTb Ha OCHOBaHUAX, KOTOpPble BbLIXOAAT 3a Mpegenbl OAHWX MUlb YMO3PUTESbHBLIX
npegnonoXeHn unv nogo3peHnn. XoTs puUCK He crnefyeT OoKasblBaTb C BbICOKOW CTEMEHbH BEPOATHOCTU <15>,
Opems OokasbiBaHMS ODbIYHO NEXWUT Ha 3asiBuTene, KOTOPbIN OOIMKEH apryMEHTUPOBAHHO W3MOXWUTb, YTO eMmy
yrpoxaeTt "npeackasyemasi, peanbHass M nuyHas onacHoctb" <16>. KomwuteT npuagaet 6Gonblloe 3HayeHue
3aKknioyeHaM  no  PakTUYecKon CTOpPOHe  Oerna, MNOArOTOBMEHHbIM — OpraHamMu  COOTBETCTBYIOLLErO
rocyfapctBa-ydyacTHMKa, HO B TO >X€ BpeMs OH He cuutaeT cebsi CBA3aHHbIM TakMMK 3aKMOYEHUSMU U
NpaBOMOYEH, KaK 9TO NpPeayCMOTPEHO B NyHKTe 4 ctaTbu 22 KoHBeHUun, cBOGOAHO oLeHMBaTb (PakTbl C Y4ETOM
BCEX 0BCTOATENbLCTB MO KaXAoMy oTAenbHOMY Aeny <17> (NyHKT 8.4 PelueHuns).

<15> Cm. 3ameuaHue obuiero nopsaaka N 1, NyHKT 6.

<16> Cwm., B 4acTHocTu, coobweHmns N 203/2002, A.P. npotuB HupepnaHgoe, PelweHue, npuHaToe 14
Hos10pst 2003 r., nyHkT 7.3; N 258/2004, dagap npotue KaHagbl, PeweHune, npuHaTtoe 23 Hosiopsa 2005 r., nyHKT
8.4; N 343/2008, KanoHso npotnB KaHaabl, PeweHune, npunatoe 18 mas 2012 r., nyHkT 9.3; N 458/2011, X. npotue
OaHnn, Pewenne, npuHaToe 28 Hos6pst 2014 r., nyHkT 9.3; n N 520/2012, B.I'.[1. npotnB KaHagbl, PelieHne,
npuHaToe 26 Hoa6psa 2014 r., nyHKT 8.4.

<17> Cwm. 3amevaHune obuwero nopsgka N 1, nyHkT 9, n coobuwenus N 356/2008, H.C. npotus LBeliuapuu,
PelweHnune, npunatoe 6 masa 2010 r., nyHkT 7.3; N 375/2009, T.[. npoTtuB LBenuyapun, PelweHne, npuHaToe 26 mas
2011 r., nyHkT 8.7; N 387/2009, dneenmx npotus ABcTpanun, PeleHune, npuHsatoe 14 Hosbpsa 2013 r., nyHkT 10.4;
n N 466/2011, Anbn npotnB OaHuu, PeweHune, npuHsatoe 14 masa 2014 r., nyHKT 8.3.

KomuteT... oTmMevaeT, u4TO rocygapcCrtBo-y4aCTHUK YyKasano Ha npoTtuBopeynda u HeCOOTBETCTBUA B
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YTBEPXAEHUSAX 3asiBUTENS; 0gHaKko KoMMTEeT cumTaeT, YTO peaKko MOXHO OXMnAaTb MOMHOW TOYHOCTU MHAOpMaumK,
coobLaemMor xepTBaMy MbITOK <18>, nCUXMYECKMe pacCTPOMCTBA KOTOPbLIX HAONEXWUT [OIMKHbIM 06pasom
NPUHMMaTb BO BHUMaHUe (NyHKT 8.6 Peluenus).

<18> Cm. coobueHne N 21/1995, AnaH npotue LLBenuapun, PelweHune, npuHaToe 8 masa 1996 r., nyHkT 11.3.

KomuTeT HanoMmnHaeT, 4To B CBOUX pelueHuax <19> u B cBoeM [3]lamedarHnn obuiero nopsigka N 2 (2008) 06
OCYLLIECTBIIEHMM CTaTbM 2 OH yXKe paccmaTpuBan BONpPoc 00 onacHOCTU NPUMEHEHUS NMbITOK HEroCy4apCTBEHHbLIMM
cybbekTamMu N 0 HENPOSIBIEHMM OOIDKHOIO ycepausl CO CTOPOHbI FOCyAapCTBa-ydacTHMKA ANs NPUHATUMS Mep no
npekpaLleHnio HegonycTumblx No KoHBEHUMM OEACTBUIN, 32 YTO OHO MOXET HECTU OTBETCTBEHHOCTb <20>. B atomn
cBA3n KoMnteT npvHMMaeT K CBeAeHU MHEOPMAaLMIO, COOAEPXKALLYICS B UMEIKLIUXCS [oKnagax O MbiTKax U
XKECTOKOM 0OpalleHnn, Npou3BONbHbIX 3a4epPXaHUAX U HapyleHuax fpaBa Ha cnpaBeanusoe cyaebHoe
pa3bupatenscTBo B AdraHnctaHe <21>, a Takke B COOOLLEHMAX O XECTOKOM obpalleHun ¢ nuuamm, KoTopble
nckanm yoexuiie u He Nony4mnm ero B CUTyaumsx, CXOAHbIX C CUTyaumen astopa <22> (NyHKT 8.7 PelieHus).

<19> Cm., B yactHocTu, coobueHmsa N 379/2009, bakaty-bua npotus LBeuun, Pewenne ot 3 nionsa 2011 r.,
nyHkT 10.6; N 322/2007, Hoxxamba n banukoca npotus LBeuunn, Pewenune, npuHatoe 14 masa 2010 r., nyHKT 9.5.

<20> CmM. 3ameuaHue obuwero nopsagka N 2, nyHkT 18. CMm. Takke OuBengx npotne AscTtpanuu, nyHkT 10.9.
<21> Cm. CAT/C/AFG/2 n AIHRC/31/46, cTp. 13. Cm. Takke CAT/C/AFG/CO/2.

<22> Cwm., Hanpumep, PykoBoacteo YBKBE OOH no oueHke noTpebHOCTEN B MeXOyHApOL4HOW 3awimTe Nn,
nuywmnx  yoexuwa, wu3  AdpranmctaHa (19  anpena 2016 r.), ctp. 39 - 41. Cm. Takke
www.theguardian.com/australia-news/2016/mar/14/hazara-asylum-seeker-to-be-forcibly-deported-from-australia-to-
afghanistan.

KomuTeT HanoMmHaeT, 4TOo, XOTA WMMEHHO 3asiBUTEN0 HaanexuT obocHoBaTb prima facie <23> cBoe
X04aTancTBO O MNpefocTaBneHnn ybexuuia, 3T0 He OCBOOOXAAeT rocygapCTBO-y4aCcTHUMK OT HeobXoaumocTu
NPUNOXNTb 3HAYUTENbHbIE YCUIMS, YTODObI OnpenenvTb, eCcTb NI OCHOBAHMSA Moraratb, YTO 3aABUTENIO MOXET
yrpoxatb MNpPYMEHEHWEe MbITOK B Cry4yae €ero BO3BpalleHUs B COOTBETCTBYHLLYID CTpaHy <24> (nyHkT 8.8
PelueHus).

<23> B nepsyto oyepeab.

<24> Cwm., B YactHocTH, coobueHme N 580/2014, ®.K. npotus JaHun, PeweHnune, npuHatoe 23 Hoabpsa 2015
r., IyHKT 7.6.

KomuteT, ccbinasicb Ha CBOK NPaBOBYH MPAKTUKY <25>, cuMTaeT, YTO BO3MOXHOCTb HAaXOXOEHUs OpYroro
MECTOXUTENbCTBA UMW MNepecenieHnss He SABMAETCA HadeXHOW W [JONroCPOYHOM anbTepHaTUBOWM, MOCKOIMbKY
OTCYTCTBME 3alUuTbl ABMAETCA 06LiepacnpoCTpaHeHHbIM SBMeHMEM W AaHHOMY nuuy OyaeT yrpoxaTb PUCK
JanbHenwero npecnefoBaHnsl WM MPUYMHEHWS Cepbe3HOro Bpeda, OCOOEHHO B CUTyauuu, Mpu KOTOpPOWM
npecnefoBaHnsl rpaXkdaHCKOro HacesieHWsi CO CTOPOHbI aHTUMPAaBUTENIbCTBEHHbLIX 3NIEMEHTOB HOCST 3a4acTylo
MPOM3BOJIbHbIN XapaKkTep B CTpaHe NPOUCXOXAEHUS 3asBUTENs (MYHKT 8.9 PelueHust).

<25> Cwm., Hanpumep, coobuweHne N 338/2008, MoHganb npotmB LUBeuun, PelueHune, npuHsaToe 23 mas
2011 r., NyHKT 7.4.

OueHka KomuteToM dhakTuyecknx o6eTosATenbCTB Aena: KoMuteT oTMedvaeT yTBepXKaeHWe 3asiBUTENS O TOM,
yto B 2008 rogy OH OKOMO MSATU MECSAUEB yOepXuBarcs Mod CTpaxel M noaseprancs nbiTkam TanubGamu no
MpUYMHE ero 3THUYECKOro NMPOUCXOXAEHUS U PENUIMK, MOCKOTbKY Tanubbl 0GBUHANM €ro B TOM, 4YTO OH paboTaeT
Ha MHOCTpaHHOE MPaBUTENbCTBO, U NOA03PEeBany ero B NPUYacTHOCTM K NOAroToBke akTa 6omM6oBOro Teppopuama
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C yyacTMeM TeppOpPUCTOB-CMEPTHUKOB. KOMUTET Takke OTMeYaeT yTBepXAEeHWe 3asABuTens O TOM, YTO OH Obin
cBugeternem obesrnaBnvMBaHus ero oTua U ele OOHOMO Y3HWKa, B pe3ynbTaTe Yero y Hero BO3HWK Cepbe3HbIN
MCUXOMNOTMYECKUI CTPECC; YTO adpraHCcKMe BracTu He 3axOTAT UMM He CMOTyT 3aluTUTb ero OT NpecrnegoBaHun u
MbITOK, €CNN OH BepHeTcs B AdraHuctaH, MOCKONbKY TanMbbl MPOHWKIIM BO BCE YPOBHM BNacTW; U YTO MOCHe ero
npuesga B ABCTpanuio MegpaboTHUKM KOHCTaTMpOBamnu, YTO OH HaxOAWTCA B COCTOSIHMM TpPeBOru, Aenpeccun u
NMoCTTPaBMaTUYECKOr0 CTPECCOBOIO PacCTPOMCTBA, KOTOPOE NpeanonioXutenbHo eule 6onee ycyrybunocb B
pe3ynbTare ero NPOAOIPKUTENBHOrO CoAepXXaHusi Nof CTpaxen B rocygapcTBe-y4yacTHUKE B KA4eCTBE HE3AaKOHHOMO
murpaHta. KomuteT... oTmedaeT, 4yto B AdraHuctaHe He OyaeT BO3MOXHOCTEW ONA HaAnexailero rnevyeHus
3asBUTENSI B COOTBETCTBUM C €r0 NOTPEBHOCTAMM 1 UTO NCUMXMYECKoe 300poBbe aBTopa yxyawwunock ¢ 2012 roaa,
rmaBHbIM 06pa3oM NOTOMY, YTO OH BuMAErN, Kak ybunu ero otua, M NPOOOIMKUTENBHOE BpPEMsi coepkancs noja
CTpaXen B KayeCTBE HE3aKOHHOr0 MurpaHTa u3-3a OowwuboK, OONYLIEHHbIX B XO4e MNepBOro He3aBUCUMOIO
paccMoTpeHus ero gerna no cywlectBy. KomuteT... oTMevaeT 3asiBfieHMe aBTopa O TOM, UTO pyKOBOAsLLue
paboTHWMKM rocydapcTBa-y4yacTHMKa He CMOIMM pacCMOTPEeTb BOMPOC O TOM, MOXET N €ero Mncuxu4eckoe
paccTpoONCTBO ObIThb BbifleYeHHbIM B AdpraHncraHe u He BygeT nim oTCYTCTBME afeKBaTHOMO NIeYEeHUs1 paBHO3HAYHO
KeCcToKoMy, ©GecyernoBeYHOMY WM YHWXKalLeMy OOCTOMHCTBO oOOpalleHuio B ero cnydae. OTW YTBEPXKOAEHWS,
npegocTaBMBLUNE HOBble OBCTOSATENBCTBA B NMOAAEPXKKY 3aABMEHWUA O NPEAOCTABNEHUN AOMNOMHUTENBHON 3alLmMThI
nocre paccMOTPeHMs Aena no CywecTBY, rocy4apCTBOM-Y4aCTHUKOM He ocnapmBatoTcs (MyHKT 8.5 PelueHus).

KomuTeT... nNpuHMMaeT K CBeOEHWU0 YTBEpXOEHWe rocyaapcrBa-ydacTHMKa O TOM, YTO 3asdBUTENb He
obocHoBan cBoe YyTBepXAeHuWe O TOM, 4YTO emy OyaeT yrpoxaTb peanbHasi M fMYHad OMacHOCTb ObiTb
NMOABEPrHYTHIM MblTKAM, €CNM OH BepHeTcs B AdraHucTaH, M 4TO oOLlas OMacHOCTb Hacunus He sABnsieTcs
OOCTaTOYHbIM OCHOB@HMEM CYUMTaTb, YTO LAHHOMY KOHKPETHOMY nuvuy OyAoeT yrpoxaTb OnacHOCTb NMPUMEHEHWS
NbITOK B cnyyae Bo3BpalleHud. Tem He MeHee KomuTeT oTMedvaeT, YTO rocygapcTBO-y4yacTHUK He ocrnapuBaet
YTBEPXKAEHUIN 3a8BUTENS OTHOCUTEMbHO YrpoXarLwen eMy OnacHOCTWM MOABEPrHyTbCA MbiTKaM UMW KEeCTOKOMY
ob6palLeHnto kak BO3BpaTUBLUEMYCS NIULLY, KOTOPOMY ObINO OTKa3aHo B yOeXuLle, 1 OTHOCUTENbHO HECMOCOBHOCTM
npaeuTenbcTBa AdraHuctaHa obecneunts 3awuty ot nbiTok. Kpome Toro, Komutet otmevaet, yto [enaptaMeHT
UMMUIpaLMmn 1 OXpaHbl rPaHnL, rocygapcTBa-yvyacTHMKa NpULLEN K BbIBOA4Y O TOM, YTO 3asBUTEMb BMOSIHE MOXET
nepeexatb B KakoW-nubo [pyron panioH B npegenax AdraHuctana, Bkntodast Kabyn, xots [enapTameHT
cornacuncs ¢ Tem, 4YTo aBTOp COOOLLEHMS 1 ero oTel, ObiI NOXULLEHbI TanubamMm U Ha MPOTSXKEHUN HECKOMbKUX
MecsLeB nogBepranncb UMM NbITKaM M YTO aBTOp CTan cBuaeTernem obes3rnaBnvMBaHMSA €ro oTua M Mo3Tomy
onacaeTca Bo3BpalleHus B AdpraHuctaH. KomuteT Takke OTMevaeT, YTO rocyfapCTBO-Y4aCTHUK ykasarno Ha
NPOTMBOPEYMS U HECOOTBETCTBUA B YTBEPXKAEHUAX 3asaBuUTens; ogHako KoMuTeT cuuTaeTt, 4yTo pedko MOXKHO
OXuaaTb MOMIHOM TOYHOCTU MHOPMaLUKM, COOBLLaeMor XepTBaMn MNbITOK <26>, NCUXMYeckue paccTponcTBa
KOTOPbIX HaANEeXuT OOMKHbIM 06pa3om npuHMMaTb BO BHMMaHue. Kpome TOro, HECMOTPSl Ha BbIBOA, O TOM, 4TO
3asBuUTenNto He BydeT oTka3aHo B MpeaoCTaBneHMmM MeauUmnHCKon nomoLum B AdpraHmctaHe, rocygapcTBo-y4acTHUK
Npu3Hano, YTo YpoOBEHb OKasaHus Nncuxmatpuyeckor nomowm B AdraHucTtaHe "cpaBHUTENbHO HU30K" (NYHKT 8.6
PewweHus).

<26> Cm. coobueHune N 21/1995, AnaH npotus LLsenuapun, PelweHune, npuHaTtoe 8 masa 1996 r., nyHkT 11.3.

KomuteTy u3BecTHO O nonoxeHun B obnactu npaB 4denoBeka B AdraHucTaHe, M OH OTMeYaeT, 4To
aBCTparnuinckue BnacTu y4uTbiBanM 3TOT BOMPOC NMPU OLEHKE puUcKa, C KOTOPbIM MOXET CTONKHYTbCS 3asiBUTENb,
€CNnn OH BEepHeTCs B CTpaHy CBOEro MPOUCXOXAeHMs. YUTO KacaeTcsl YTBEpPXAEHMS 3asiBUTENs, Kacatollerocs
OMacHOCTM, KOTOPOW OH NMOABEPrHETCS B KA4YeCTBE MONyYMBLUErO OTKa3 NpocuTens ybexulla, KoTopbii B TedeHne
HECKOSIbKMX NeT Wil B 3anagHon cTpaHe, KomuTeT oOTMe4yaeT OTCYTCTBME KaKMX-IMOO aprymeHToB
rocygapctBa-yvyacTHMKa, OMpoBeprawwmx 370 yTBepxaeHue. KomuTeT panee npuHMMaeT K CBeOeHUIo
YTBEPXXAEHNE 3assBUTENS O TOM, YTO OH MOoABEprarcs NbiTkaM CO CTOPOHbI HEFOCYAApPCTBEHHbIX CYObEKTOB M UTO
rocygapCTBoO-y4acTHUK OydeT He B COCTOSIHUM 3aluTWUTb ero, ecnu OH BepHeTca B AdpraHuctaH (nyHkT 8.7
PeweHus).

KomuteT... oTMeyvaerT, 4to aprymMeHTbl 3aaBUTENA U nNpeacTtaBfieHHble B X NO4OEPXKKY CBMAETENIbCTBA Obinn
pacCcMOTpeHbl BNacTdAMU rocygapcCrBa-y4acCcTHUKA... KomuteT cuutaet 6eCCI'IOprIM TOT (baKT, YTO 3aABUTESb
yaepxuBarnca noa CTpa)KeIZ N noaeepranca nbiTkam Tanubamu, 4TO Y Hero Xpynkoe COCTOoAHMEe 300PO0BbA,
MOCKOJIbKY Y HEro Obinn AnarHoCTupoBaHbl TPEBOXHOE COCTOAHUE, Aenpeccud N NnoctrpaBMaTn4eCcKoe CTpeccoBoe
paCCTpOIZCTBO, CBA3aHHblE C TMNCUXOJNTOTMYECKMM nNOTpACEHNEM, KOTOpPOE OH TMepeHeCc B Ad)FaHI/ICTaHe, n
npeanosioxXnTenbHO eLlle Gonee ycyry6neHHble ero npoaoJKUTENbHbIM coaepXaHnem noa CTpa)KeIZ B
rocyaapcrtee-y4actHuke B Ka4vecTBe He3aKOHHOro MurpaHta, n 4to PUCK NPpUMEHEeHUA MbITOK U npuvnHeHusA
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3HaUUTENBHOIO Bpeaa Hemnb3si UCKMoYaTb, MOCKOMbKY FOCYAApCTBO-Y4aCTHUMK PEKOMEHOOBAMIO eMy NnepeexaTtb B
Kakon-HMOyab apyrow panoH AdraHuncTtaHa (nyHKT 8.8 PelueHus).

KomuteT cumtaeT, 4TO, XOTA rocygapcTBO-y4acTHWK BbIpa3uno obecrnokoeHHOCTb Mo NoBOAY, Hanpumep,
OOCTOBEPHOCTWN apryMeHTOB 3asiBUTENS, KacaloLwmMXCca ero onaceHns noABeprHyTbCs NbiTKaMm UIn yrpos, KOTOpbIM
OH noAdBeprcsd, OHO MPULWINO K HeraTMBHOMY 3aKMOYEHWI0 OTHOCUTENbHO NPaBOMBOCTM 3assutens 6es
Haanexallero U3yvyeHus OCHOBOMoONaralwLero acnekta npeTeH3Mn 3asBuTens, a UMEHHO TOro, He MOryT nn
nepeHeceHHble UM paHee MblTKW, YCyrybnsemble ero HblHELWHWM MNCUXMYECKUM pPacCTPONCTBOM, BO3HUKLLUMM B
pe3ynbTtate nNbiTOK M 6ecdyenoBevyHoro obpalleHus, KOTopbiM OH noaBeprancs B AdraHuctaHe, NpeacTaBnaTb
cobol ero HblHeLWHWI NPodUIb PUCKOB B pe3yfibTaTe OMacHOCTU HaHEeCEHUs eMy Cepbe3HOro U 3HAYUTENbHOro
Bpeda B Cliyyae ero BosBpalleHus B AdraHuctaH. B ato cBsisn KomuteT cymTaeT, YTo, OTKNOHUB XO4aTancTBo
3asBMTENs O NpedocTaBneHun yoexuila, He yaenvms JOCTaTOMHOIO BHMMaHMSA ToOMy hakTy, 4To adoraHckme BracTu
He B COCTOSIHUM 3aWUTUTb 3aaBUTENd OT JanbHeWluX MpecnefoBaHWiA Cco  CTOPOHbI  Tanunbos,
rocy4apcTBO-y4acCTHMK He MpOBEeNno AOCTaTOMHOro paccrnefoBaHus Mo BOMpocy O Tom, OyaeT nu 3aaBuTento
yrpoxaTb NPUMEHEHMWE MbITOK UNN XecTokoe obpalleHne B cryyae ero Bo3spalleHus B AcdpraHucTtaH. B aton ceasm
KomuteT, ccbinasicb Ha CBOK MPaBOBYID MPaKTUKy <27>, CYUTAET, YTO BO3MOXHOCTb HaxOXAEHWS ApYyroro
MECTOXUTENbLCTBA WNN MepeceneHns He SABMSeTCH HaaeXHOW W AOMNroCPOYHOM anbTepHaTUBOW, MOCKOSbKY
OTCYTCTBME 3aluTbl ABnsSeTcs oblepacnpoCTpaHEeHHbIM SABMEHWEM M AaHHOMY nuvuy OygeT yrpoxatb puUCK
AanbHeWlwero npecnefoBaHus WM MPUYMHEHWS Cepbe3Horo Bpeda, ocobeHHO B cuTyaumu, MNpu KOTOPOK
npecnefoBaHus rpaXgaHCKoro HaceneHusl CO CTOPOHbl aHTUMPaBUTENbCTBEHHbIX 3MEMEHTOB HOCAT 3a4acTyto
MPOW3BOSbHBIA XapakTep B CTpaHe nNpoucxoxaeHus 3assutens. KomuteT Takke cuuiTaeT, 4YTO BRactu
rocygapcrBa-y4acTHMKa He CMOrfM afeKkBaTHO OLEeHWTb MCMXMYECKoe COCTOsiHWe 3asaBuTens, dakTtnyeckoe
Hanuume BO3MOXHOCTENW AnA afeKBaTHOro neyeHus B AdraHuctaHe W noTeHUManbHble MNOCMEACTBUS
NPUHYAMTENbHOIO BO3BpALLEHUS 3asiBUTENst B CTPaHy ero NpouCXOXAEHUs AN ero nCcMxXM4eckoro 3gopoBbs. B
cBs3n ¢ aTuM KomuTeT cumtaeT, YTo B AaHHbIX OBGCTOATENbCTBax BbIChbiNka 3asButens B AdpraHuctaH Oyper
npencTaBnsaTb cobon HapyweHue ctatbn 3 KoHBeHUmn (NyHKT 8.9 PelueHuns).

<27> Cwm., Hanpumep, coobuweHne N 338/2008, MoHaanb npotuB LUeeuun, PelieHne, npuHstoe 23 mas
2011 r., NyHKT 7.4.

BbiBoabl KomuTeTa: rocygapcTBO-y4acTHMK 00s13aHO B COOTBeTCTBMM €O  cTatber 3  KoHBeHuum
BO3AEpXKaTbCsa OT NPUHYOUTENBHOrO BO3BpaLLeHns 3asaButens B AdpraHuctaH nnm niobyro apyryto CTpaHy, rae emy
YrpOXaeT pearnbHasi 0nacHOCTb ObiTb BbICIaHHbIM UM BO3BpaLleHHbIM B AdoraHncTaH (NyHKT 9 PelueHus).

CoobueHune: CybakapaH P. TupyrHaHacamnaHTap npotms Asctpanuu. CoobuieHne N 614/2014. PeweHune
npuHaTo Komutetom npoTtus NbiTok (ganee - KomuteT) 9 asrycta 2017 r.

Tema coobLeHus: BbiagBOpeHMe 3asaBuTensa us Asctpanum B LLpu-JlaHky.
Bonpoc cyuiecTtBa: yrpo3a npMMeHeHUs NbiTOK B Cry4ae.

OueHka Komutetom dakTmyeckmx oOCTOATENbCTB Aena: 3asBuTernb YTBEPXKOAeT, YTO MO BO3BpALLEHWUM B
Wpwu-JlaHky oH OydeT 3agepaH, NOOABEPrHYT MbiTKaM M, BO3MOXHO, YOUT BOoeHHocnyxawumu LWpu-Jlavkm vinm
CBSA3@aHHbIMW C HMMW BOEHM3UPOBaHHLIMKU rpynnamu 3a cBoe ydactue B 2005 rogy B LUKONBHOW TeaTpasibHOW
NoCcTaHOBKe, OpraHn3oBaHHon "Turpamu ocBoboxaeHnsa Tamun-Mnama" <28> (ganee - TOTWU), B cBA3M ¢ 4eM OH
Nnogo3peBaeTcsl B TOM, YTO ABnAsieTcd cTopoHHMKOM TOTU. KomuteT oTmMevaeT yTBEPXKAEHUS 3aABUTENS O TOM, YTO
B 2008 rogy HensBecTHas BOOpYy)XeHHas OaHaa siBunacb kK HeMmy gomown u gonpocuna ero o TOTU; 4To B UtoHe
2008 roga gBa nuua nonbITanUCb NOXUTUTBL €ro K3 LUKOMbI; B nepuog ¢ oktsopa 2009 no sHBapb 2011 roga oH
ckpbiBancsa B uepksu Cs. Mapuu B [IxadhHe, MOCKOMbKY YrieHbl BOOPYXXEHHbIX 6aHAa B MoMcKax HEro HEOQHOKPaTHO
SABNANUCH K YneHam ero cembu; 1 4To B Mae 2011 roga BoeHHocnyxaiume L pu-JlaHkn npoBenu obbICK B ero gome,
B XO€e KOTOPOro OHM Hananu Ha 3aaBuTens u usbunu ero. KoMmnteTt Takke OTMeYaeT YyTBEPXKOEHUS 3adABUTENS O
TOM, 4TO B MioHe 2011 roga oH Gbin noxuwieH 60MbLWOoN rPYNNon MyX4uH B 6enom MukpoasTobyce, Gbin n3dut u
NnoABEpPrcs CekcyanbHOMY HACUIUIO; U YTO OOMH M3 YneHoB GaHabl No3BoNUN eMy GexaTb Mocne Toro, Kak oTel
3agBuTENs gan B3ATKy. KomuTeT ganee oTMevaeT YTBEPXKOEHUS 3asBUTENst O TOM, YTO, Korda oH 6Gexan B
Mananamio ¢ uenbto wusbexaTb [anbHEMWUX MpecrnefoBaHui, BoeHHocnyxawme Lpu-JlaHkm u  uneHbl
BOOPYXXEHHbIX OaHa Mmpuxogunu K HeMy OOMOW M gonpawwvBanu ero 6pata, a Takke O TOM, YTO OH BHOBb
NOABEPrHeTCSA MpecrnefoBaHUsSM CO CTOPOHbI BOEHU3MPOBAHHBIX TPYyMn, CBA3aHHbIX C apmuen Lpu-NaHkn, B
cny4ae cBOero Bo3BpallleHus B cTpaHy (NyHKT 8.5 PelueHus).

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:

https://acato.ru/media/SLA/Judicial/Obzor _Sud Praktiki VSRF 2018.03.28-2018 1.pdf CrpaHuua 75 us 94



http://www.acato.ru/
https://acato.ru/media/SLA/Judicial/Obzor_Sud_Praktiki_VSRF_2018.03.28-2018_1.pdf

Cemunapul no rwopuduveckum gonpocam KKX:
a Ha I D PAa3bACHEeHUs AKMYATbHBIX NPABOBLIX BONPOCOS
LEEHTP AMCTAHLMOHHOTO OBYYEHKA 8_800_700_60_58 www.acato.ru

<28> Tamwunbckoe MNOBCTaHYeCKOe [OBWXKEHWE, CpaKaBlUeecsl 3a CO3[4aHuMe He3aBUCUMOro TaMWNbCKOro
rocynapctea Tamun-Unam Ha Tepputopum LLpu-JlaHku.

KomuteT oTmeuaeT yTBepXAeHue rocygapcrBa-ydyacTHUKaA O TOM, YTO 3asiBUTEMb He CMOr MnpeacTaBuTb
OOCTOBEpPHbIX A0OKa3aTenbCTB U He 060CHOBanN TOro, YTO UMeeTCsa npeackasyemMasi, pearnbHasi U NM4YHasi ONacHOCTb
NoABEPrHYTLCS MblITKaM CO CTOPOHbI BMacTeln CTpaHbl B criydyae ero Bo3spalleHuns B LLpu-JlaHky, a Takke 4To ero
yTBEPXKAEHUSA ObiNn  TWATENbHO pPacCMOTPEHbl B paMKax npouenyp onpegeneHus cratyca 6exeHua wu
HeobXxooMMOCTK NpefoCTaBNeHNA AOMNOSIHUTENBHON 3aLUMTbl B COOTBETCTBUN C BHYTPEHHMM 3aKOHOO4ATENbCTBOM
N C y4eTOM HbIHELIHEN cuTyauuum B obnacTtm npaeB 4ernoBeka B LUpu-JlaHke. KomuTeT oTmevaeT, 4yTo Bnactu
rocygapcTBa-yvyacTHMKa NPULLNK K BbIBOAY O TOM, YTO YTBEPXOEHUS 3asBUTENst OTHOCUTENBHO NpecriefoBaHnii B
nepuog ¢ 2008 no 2011 rog 1 ero npegnonaraemoro noxuiieHus B uoHe 2011 roga He 3acnyxmBarT OOBEPUS...
KomMuTeT oTMeuvaeT, YTo rocyaapCTBO-y4acTHUK HE COrNacusiocb C TEM, YTO 3asiBUTENb NOAO3PEBAETCS B TOM, YTO
OH gaBnsieTcs cTopoHHMKkom TOTU v npeactaBnsieT MHTEpeC Ofs BOEHU3UPOBaHHbIX rpynn apmun Lpu-JlaHku B
CBSI3M C €ro y4acTueM B LUKONbHOW TeaTpanbHon noctaHoBke B 2005 rogy. HanpoTme, OHO cuMTaeT, 4To TOT (hakT,
YTO 3asBUTENb CMOT NOKMHYTE LWpu-NaHky no csoemy cobcTBeHHOMY nacnopTy 6e3 Kakux-nnbo NpoucLLIECTBUN,
cBugetenscTeyeT o6 obpaTtHoM. [prHMMaBLIME pelleHMs WMHCTaHLMK nofaranucb Ha MHAOPMauMIo, COrfacHo
koTopou ob6cTaHoBKa B obnactu 6e3onacHoctu B LWLpu-flaHke ynydwmnacs nocne npekpailieHns 6oesbix AeACTBUi
B 2009 rogy u 3asBuMTENb HE MOXET NOABEPrHyTbCA MpPecnefoBaHMi MO MPUYMHE CBOEro TaMMIMbCKOrO
NPOUCXOXOEHUS, MPUHAANEXHOCTU K ONpeaeneHHon coumarnbHONM rpynne MonoabiX NoAen unv npegnonaraembix
NONMUTUYECKNX B3rNS40B B KayecTBe CTOpoHHMKka TOTW. B oTHoweHWn npeanonaraeMbix NpecnefoBaHnin apyrux
YYaCTHMKOB LUKOSMbHOW TeaTparnbHo noctaHoBkn 2005 roga w npegnonaraemoro ponpoca ero 6pata
BoeHHocnyxawumm LWpu-JlaHkn n BoopyXeHHbIMM GaHAaMu B TO BPEMS, Korga oH Haxoguncsa B Mananamm B 2011
rogy, BNnacTu rocyaapcTBa-y4acTHMKa He CHMUTAIOT, YTO 3asiBUTENb SIBNSAETCA HAAEXHbIM CBMOETENEM B OTHOLLIEHUN
3HaYMTENbHOW YacTu CBOUX YTBEPXAEHUA. Kpome TOro, rocyaapcTBO-y4aCTHUK CYATAET, YTO OH He npeacTaBun
ybeautenbHbIX gokasaTenbCTB Toro, 4to Bnactu LWpu-JlaHku pasbickvBanu ero B HeaBHEM MPOLUIIOM WU UHbIM
obpa3oM MposiBNANM K €ro JIMYHOCTU WHTepec. HakoHeu, KoOMUTET NpuMHMMaeT K CBeAEeHMI0 MHGOpMaLMio
rocygapcrBa-yvyacTHMka O TOM, 4YTO 3asiBUTeNnb He Obin 3agepXaH WM NpuBreYeH K OTBETCTBEHHOCTU
coTpyaHukamun nonvumn  Wpu-NlaHkm nocne ero BosBpaileHus B Lpu-JlaHky n emy Obino paspelleHo
GecnpensaTCTBEHHO MOKUHYTb a3ponopT (MyHKT 8.6 PelueHus).

Komuter oTmeuvaeTr, 4YTO 3asBUTENb He MNpPeAcTaBuil CBOM KOMMEHTapuuM B OTBET Ha 3aMevyaHus
rocygapcTBa-y4acTHMKa U He OTBETUN HW Ha OAHO U3 HanpaBfneHHbIX KoMUTETOM HanoMuvHaHWi, 4YTO MOXeET
ABNSETCH crneacTBUeM ero Bbicbinku B Lpun-TaHky. B oTHOWEHUN yTBEPXAEHNS 3asBUTENSA O TOM, YTO OH PUCKYET
NnoABEPrHyTLCA MblTkam No Bo3BpalleHuu B LLpu-JlaHKy, NOCKONbLKY OH SABMSETCS MOMoAbiM TamurioMm U nuvmeet
peanbHble unu npegnonaraemole cBasn ¢ TOTW, a Takke SBNAETCA NONy4MBLUMM OTKa3 npocutenem ybexuua,
KomuTeT npuHMMaeT pelleHne o Tom, 4To xutenam LUpu-TlaHkn TamunbCKoro npoucxoxaeHusi, paHee MMeBLLUM
peanbHble WNM Mpenonaraemble NU4YHble WNM ceMenHble cBasn ¢ TOTWU, B cnyyae nNpuWHYOMTENBHOMO
Bo3BpalleHusa B LUpu-IlaHky MoxeT yrpoxaTb ONacHOCTb NMPUMEHEHWUs MblTOK... KOMUTET OTMevaeT HblHellHee
nonoxeHve gen B obnactu npas 4venoBeka B Lpu-JlaHke n ccbinaeTcs Ha CBOM 3aKMYUTENbHbIE 3aMeYvaHusi No
natomy nepuogmdeckomy pgoknagy Lpu-JlaHkn, B KOTOpPbIX OH Bbipa3un OBECMOKOEHHOCTb, B YaCTHOCTH,
COOBLEHNAMN O HenpekpalalLWmnXcs MNOXMLLEHMAX, MbiITKaX W XKEeCTOKOM obpalleHunm CO  CTOPOHbI
rocygapcTBeHHbIX cun 6esonacHoctu B LUpwu-JlaHke, B TOM 4Mcrie BOEHHOCHYXalMX WU COTPYOHWKOB MOMAMLMM,
KOTOpble MPOAOIKATCA BO MHOMMX 4acTax CTpaHbl nocrie 3aseplieHuss koHdpnukta ¢ TOTU B mae 2009 roaa
<29>, a Takke Ha OOCTOBEpPHble COODLLEHNST HENPABUTENbLCTBEHHbLIX OpraHn3aunn <30> o6 obpalleHun Bnacten
Wpwn-NlaHkn ¢ nuuamu, BosepaweHHbiMM B Lpu-flanky <31>... KoMuTeT... HanOMWHaeT, 4TO, XOTA MpoLusble
CcoObITUA MOTYT MMETb OTHOLLEHME K OeNny, MMaBHbIAN BOMPOC, CToAWMIA nepeq KomuteTom, 3aknodaeTcss B TOM,
noAsepraeTcs Nu B HACTosLLEe BPEMS 3asBUTENb ONacHOCTU NPUMEHEHUS MbITOK B Cry4yae CBOEro BO3BpalleHuUs
B Wpwu-Jlanky <32>. Kpome Toro, KomuteT oTmMeyaeT, YTO Npu OLEHKe rocygapcTBOM-y4acTHUKOM XOopaTancTea
3a9BUTENs O MpefocTaBneHMn ybexulla BnacTu rocyaapcTBa-yyYacTHMKA TakKkKe YYWUTbIBanu BO3MOXHBLIN PUCK
)KecTokoro obpalleHust ¢ nMuamu, KoTopbiM ObINO OTKa3aHO B NMpefocTaBneHnn yoexuila, no nx Bo3BpalleHun B
Lpu-IaHky, HO He nocuynTann, YTo B AaHHOM cry4vae Brnactu Wpu-IlaHku B HegaBHEM NpOLLIOM pasbiCKUBann ero
NN MHbIM 0Bpa3oM MPOSABNANMU K €ro NUYHOCTU MHTepec. KomuTeT nonaraer, YTO B AaHHOM Crlydyae Bnactu
rocygapcrBa-yyacTHVKa Haanexalmm obpa3om paccMoTpenu xanoby s3aasutens (NyHKT 8.7 PeweHus).

<29> Cm. CAT/C/LKA/CO/5, nyHKTbI 9 - 12,
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<30> Freedom from Torture, Tainted Peace: Torture in Sri Lanka since May 2009 (August 2015), gocTynHo
no agpecy www.freedomfromtorture.org/sites/default/files/documents/sl_report_a4_-_final-f-b-web.pdf.

<31> Cm. coobueHune N 628/2014, Ix.H. npotus daHuu, PeweHne, npunatoe 13 maa 2016 r., nyHKT 7.9.

<32> Cm., Hanpumep, coobuieHusas N 61/1996, X, Y u Z npotme LUBeunn, CoobpaxeHusi, NpuHsaTbie 6 Mas
1998 r., nyHkT 11.2; N 435/2010, I'.6.M. npoTtue LUBeunn, PeweHune, npuHaToe 14 Hosiopsa 2012 1., NyHKT 7.7; nnm
N 458/2011, X npoTtue OaHun, PeweHne, npuHaToe 28 Hosbps 2014 r., nyHKT 9.5.

B cBeTe BbilleyKka3aHHbIX CoOobpaXkeHuii U BCcel NpeacTaBrieHHON 3asiBUTENEM U rocy4apCTBOM-Y4aCTHUKOM
nHcopmaumm, B ToM uucrne o0 obuiem nonoxeHuu gen B obnactu npaB 4yenoseka B Lpwu-NlaHke, Komwutet
NPUXOONT K 3aKIOYEHUIO, YTO B AAHHOM Cryvyae 3asiBUTESlb HE CMOr MPeACTaBMTb OOCTATOYHbLIX JOKa3aTesNbCTB
<33>, NOCKOMNbKY OH He JoKasan Hanuuus cepbe3HbIX OCHOBAHWI monaratb, YTO B Cryvae ero NpuHyauTENbHON
BbICbINIKM B CTPaHy NPOUCXOXAEHUS eMy NYHO BydeT yrpoxaTb npefckasyemasi U peanbHasi OnacHOCTb CTaTb
XEpTBOM NbITOK MO cMbicny ctatb 3 KoHBeHUMU. XOTA 3asBUTENb HE COrfnaceH C OUEHKOM BracTsiMu
rocygapcrBa-yvyacTHMKa ero yTBEPXAEHWIN, OH He CMOr NMpPOAEMOHCTPMPOBATh, YTO pelleHMe 00 oTkase emy B
0POPMIEHUN BU3bI B LENAX 3aLLMTbI ObINIO SBHO NPOU3BOSIbHBIM UIM PAaBHOCUITbHBIM OTKa3y B NpaBoCyauun (MyHKT
8.7 PeweHus).

<33> Cm. coobueHne N 429/2010, CusarHaHapaTHam npoTtus [daHun, Pewenune, npuHaTtoe 11 HoA6psa 2013
r., nyHkTel 10.5 1 10.6.

BeiBogbl KomuteTa: Bbicbinka 3assuTtens B Lpu-JlaHky rocygapcTtBOM-y4acTHUKOM He OyaeT npeacTaBnsith
cobon HapyweHue ctatbu 3 KoHBeHUMM. YTO kacaeTcsi HEBbLINOJIHEHUSA rOCY4APCTBOM-Y4aCTHUMKOM MpPOCHLObI
Komuteta ot 24 mnioHa 2014 roga O NPUHATMM BPEMEHHbBIX MEp 3alMTbl B OTHOLUEHUN 3a8BUTENSA C LENb He
JonycTUTb ero genopraumMmM M ero nNpuHyauTensHow Bbicbinku B Lpu-flanky 25 uioHa 2014 roga, To Komutet
NMOCTaAHOBMSET, UTO WUMeELMnecs B €ro pacnopskeHun @akTbl CBUOETENbCTBYIOT O  HapylleHun
rocy4apCTBOM-Y4acTHUKOM cTaTbu 22 KOHBEHUMWM B CBA3U C OTKa3oM OT LOOPOCOBECTHOrO COTPYAHWYECTBA C
KomuTteTom, B pesdynbTate yero KommteTt He cMor a¢hpekTMBHO pacCcMOTpeTb HacTosiee coobleHne <34> (MyHKT
9 PewweHus).

<34> Cm. coobuweHne N 428/2010, KanmHuyeHko npotnB Mapokko, PelueHue, npuHatoe 25 Hosidpsa 2011 r.,
nyHKT 16. Cm. Takke TypcyHoB npoTuB KasaxctaHa, nyHkT 10; n 1.1.C. npotne BeHrpun, nyHKT 11.

KomwuTeT no nuksmpauum ANCKPUMUWHaUMUN B OTHOLLUEHUU XKeHLUH <35>

<35> KomuTeT no nuKBugauun OUCKPUMUHALUK B OTHOLLEHUWM XXEHLUMH (ganee - KomuteT) OencTByeT Ha
OCHOoBaHuM dakynbTaTMBHOIO NpoTokosfa kK KoHBeHUUn o nukeMaaumm Bcex hopM OUCKPUMUHALMM B OTHOLLEHUM
XeHWwmH 18 aekabps 1979 r. Poccunckasa Peagepaumsa aBnseTcs y4acTHUKOM AgaHHoro potokona un KoHBeHumu o
NUKBMOAUMM BCEX (POPM AUCKPMMWHAUMM B OTHOLUEHMM >XeHWWH (ganee - KoHBeHUMsl), a Takke Mpu3HaeT
koMmneTeHuuto Komuteta Ha nonydeHne vHAMBUAYasbHbIX COOOLEHUI MofydaTb U paccMmatpuBaTb COOOLLEHMS
N, HaxoOALMXCS Mop, ee HPUCOUKUMEN, KOTOpble YTBEPXKAAKT, YTO OHU SABMSANTCA XXEepTBaMu HapylUeHus
nonoxeHun KoHBeHL .

CoobuweHune: H.M. npotue JaHun. CoobwieHne N 78/2014. MHeHne npuHaTto KomuteTom no nukeugaumm
OVCKPUMUHALMN B OTHOLLEHUM XeHLWwuH (ganee - KomuteT) 21 niona 2017 r.

MpaBoBble no3uumm Komuteta: KomuteT ccbinaetca Ha nyHKT 21 cBoel [O]owen pekomergaumn N 32 (2014)
no reHAepHbIM acnekTam crtaTyca OexeHua, ybexulla, rpaxgaHcTBa M 0esrpaxgaHCTBa KEHLUMH, B KOTOPOM
OTMEeYaeTcs, YTO COrMacHo MeXayHapogHoMy npaBy B obnacty npaB 4enoBeka MNPUHLUMN HEBbLIOBOPEHWS
BO3naraeT Ha rocygapcrtBo 00683aHHOCTb BO34epXXMBATbCS OT BO3BpaLLeHMs Ntoboro nvua B NpaBoBYy0 CUCTEMY, B
KOTOPOW OH MM OHA MOTYT CTaTb XXepPTBaMM CEPbE3HbIX HapyLUEeHWN npaB 4erioBeka, 0COOEHHO MPOU3BOSIBHOMO
TNIALLEHWUS XKU3HU U NBITOK U APYIUX XXECTOKUX, DeCYEenoBEYHbIX U YHXKAOLLMX JOCTOMHCTBO BMAOB 0OpaLleHust 1
Haka3aHus. B aTom nyHkTe KOMUTET... yKasblBaeT Ha TO, YTO Ha rpaKgaHCKMe U NonuTuyeckue npaea n ceobofbl,
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BKIIOYAA MNpPaBO Ha XM3Hb WM MpaBO He MoABepraTbCs MbITKAM WM KECTOKOMY OOpalleHuto, KOCBEHHO
pacnpocTpaHsieTcs gencteue KoHBeHuuMu, a cnegoBaTenbHO, rocygapcTBa-yvyacTHMKM — 0Osi3aHbl  He
9KCTpagupoBaThb, HE OENOpPTUPOBATb, HE BbICHbINATb M He BblABOPSATb KakMM-NMOO uHbIM 06pasom TO WM UHOEe
NMLO CO CBOEW TEPPUTOPUN Ha TEPPUTOPUIO OPYroro rocyaapcTBa, Korga €CTb BECKME OCHOBaHWSi CYMTaTbh, YTO
nMeeTcs pearibHasi ONacHOCTb MPUYMHEHMST STOMY MUY HenonpasBumoro Bpeda. [pnHUMN HEeBbIABOPEHUS Takke
ABMNSIETCA HEOTbEMIIEMbIM 3MIEMEHTOM Mpoueaypbl NpefocTaBneHus ybexuwa u cuctembl MeXAyHapOoOHON
3awuTbl 6exeHueB. CyTb 3TOr0 NpUHLUMNA 3aKmyaeTcs B TOM, YTO rocyaapCTBO HE MOXET 3acTaBUTb YenoBeka
BEPHYTbCSA Ha TEPPUTOPUIIO, TAe OH UMK OHa MOTYT NOABEPrHYTLCHA NpecrnefoBaHUAM, B TOM YUCHE MO reHOepHbIM
npusHakam u MmotmBaMm. [lpecnegoBaHue no reHAepHbiM MpusHakam npeactaBnseT cobon npecrnefoBaHue,
HanpaBfeHHOEe MPOTUB XEHLUMH KaK TakOBbIX UMM HECOpa3MepHOo 3aTparvearollee XeHLWmH. [laHHas no3utueHas
06s13aHHOCTE Npegnonaraet 0653aTeNbCTBO rOCY4apCTB-Y4aCTHUKOB 3aLUMLLATD XKEHLLMH OT peanbHOro, JIMYHOro 1
npeackasyemoro pucka noABeprHyTbCa cepbe3HbiM hopMaM reHAepHOro Hacunusa He3aBUCUMO OT TOrO, HAcCTynAT
nn Takne MnocneacTBvs 3a TeppuTopuanbHbIMUM TPaHMLaMKU  BbIOBOPSIOLWEro rocyaapcTea-ydacTtHuka. Ecnm
rocyapCTBO-y4aCTHUK MPUHUMAET B OTHOLUEHUM Iuua, HaxXOOALWErocss MOo4 €ro pUCOUKUMEN, peLleHue,
Hen3beXHbIM 1 Npeacka3yemMblM NOCMNeACTBUEM KOTOPOro CTAHET HapylleHue npaB 3Toro nvua no KoHeeHuuun B
OPYron HopucamKLMKM, TO roCy4apCcTBO-Y4aCcTHUK caMO MOXeT cTaTb Hapywwutenem KoHBeHuumn <36> (nyHkT 8.5
MHeHus).

<36> CM. coobuieHme N 57/2013, B. npotue OaHun, PelwieHne o HenpnemnemocTtu, npunatoe 11 nions 2016

KomuteT HamoMuHaeT, 4TO, Kak npaBufo, oueHKa (PakToB M AoKas3aTeNnbCTB WM OUEHKa NPUMEHEHUS
BHYTPEHHEro 3akoHOAAaTenbCTBa B KaXKAOM KOHKPETHOM Criydae OTHOCWUTCS K KOMNETEHUMW YNOMHOMOYEHHbIX
OpraHoB rocygapcTtB - y4yacTHuMKoB KoHBeHUumn <37>, ecnn He MOXeT OblTb YCTAHOBMEHO, YTO Takasd OLeHKa
HOCMMa npeaB3dATbI xapaktep unu 6asvpoBanacb Ha reHAepHbIX CTepeoTunax, npeacTaBnsawwmx cobow
OVCKPUMUHALMIO B OTHOLLUEHUWN >KEHLUMH, Obina sIBHO MPOWM3BOMIBHOW UMW SABMANacb pPaBHOCWIMBLHOW OTKasy B
npaBocyann <38> (NyHKT 8.6 MHeHus).

<37> CMm., Hanpumep, coobuieHne N 34/2011, P.IM.B. npotuB ®ununnmH, MHeHus, npuHaTble 21 deBpans
2014 r., NyHKT 7.5.

<38> Cwm., Hanpumep, coobuweHne N 62/2013, H.K. CoeauHeHHoro KoponesctBa, MHeHus, npuHaTole 25
deBpans 2016 r.

OueHka KomuTteToM haktudecknx obCcToaTenbCcTB Aena: No YTBEPXKAEHUI0 aBTopa, OHa CoCcTouT B Opake C
yneHoM HaumoHansHoro gpoHTa ocBoboxaeHus OrageHa, B nogdepKKy KOTOPOro oHa BbICTynana Ha cobpaHusXx,
YTO MpeacTaBMTENN roCygapCTBEHHOM BriacTu 3abpanu ee Myxa u3 goma, rge oHu COBMECTHO MPOXuBanu, u 4To,
BEPHYBLUNCb B UX AOM CMNyCcTS ABe Hedenu, apectoBanu ee camy. OHa yTBepXaaeT, YTo Mocne noMeLeHnsi nog
CTpaXy OHa eXeOHEBHO Ha MNpOTSXKEHMU Tpex Hedenb MoABepranacb NbiTkaMm M AONpocaM Ha npegmet
MECTOHaXOXAEHWsI ee Cynpyra u 4To no MPOLLIECTBUM KaKOro-TO BpEMEHW el yaanock 6exartb, BOCMONb30BaBLUMCH
BCMbIXHyBLUeN nepectpenkon. OHa yTBepXXaaeT, YTo oHa 6exana u cmorna B KOHeYHOM utore gobpartbca 4o goma
ee TeTu, KoTopasa opraHusoBana ee nober Ha cregyowmi aeHb. 1o ee cnoBam, oHa onacaeTcsl, YTO MOXeT ObITb
BHOBb apecToBaHa M NoABEPrHyTa NbiTkam Mo BO3BPAaLLEHMM HA OCHOBaHUM MPUHAANEXHOCTH ee cynpyra K PpoHTy
ocBobOXaeHMS. ABTOp yTBEpPXAAET, YTO OHa NoABepranachb CTpeccy U JaBneHunto B xoae cobecefoBaHUn U YTO el
3afaBanucb HaBOASILLME BOMPOCHI, YTO MOIMO CTaTb MPUYMHOW MPOTMBOPEYMBOCTU €€ 3asiBNIEHUI, Ha KOTOPYHO
CCbINTaeTCcsl rocy4apCcTBO-y4aCTHUK (MYHKT 8.2 MHeHus).

KoMuTeT npuHMMaeT K CBeAeHWIO YTBEpXAEHWe rocyaapcTBa-ydacTHMKA O TOM, YTO aBTOp He cmorna
npeacTaBuTb AOCTATOYHO y6eauTenbHble 40BOAbI, KOTOPblE NO3BONMUNM Obl MOBEPUTL B HanNuune Ans Hee yrposbl
CTaTb XXEePTBOW CEPbE3HOro reHAepHOro Hacunus B criydyae ee BO3BpalleHus B Duonuio, YTO ee yTBEPXKAEHMUS
ObIiNM pacCcMOTPEHbl UMMUTPALMOHHBIMU OpraHamu [JaHuun, KoTopble MPULLNK K BbIBOAY, YTO aBTOPY He yrpoxaeT
OMNacHOCTb MOABEPrHYTbCS NpecrnefoBaHUIo No cMbicny pasgena 7 (1) 3akoHa o6 MHOCTpaHuax u 4To OHa He
HyXOaeTcs B NpedocTaBneHum cTaTtyca 3awmwaemMoro nuua no cmeicny pasgena 7 (2) 3akoHa o6 nHocTpaHuax B
crnyyae ee Bo3BpalleHus B Oduonuio, YTO aBTOp HEe CMorna AOCTOBEPHO OnucaTb XOA4 YMOMSIHYTbIX BbiLE
cobbITUiA, NpeacTaBUTb UCHEpPNbIBAKOLME Pa3bACHEHUS OTHOCUMTENbHO Pa3fnuYHbIX BEpcUilt 06CTOSATENLCTB ee
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nobera, 4YTo ee MokasaHusl O MPYMEHEHWN MbITOK NPeACTaBMNSATCA NOBEPXHOCTHLIMU U HAaAYMaHHLIMU U YTO OHa
Jenana npoTMBOpevYaliMe OOHO APYroMy 3asiBIeHUMSI OTHOCUTENIbHO TOro, BuAena I OHa [dOKYMEHT,
ncnonb3oBaBLIMecs Ans ee nobera. OH Takke NPUHUMAET K CBEAEHMWIO 3asiBIIeHMe rocyAapcTBa-yyacTHKa O TOM,
YTO OHO He BUAMUT HUKAKMX OCHOBAHWI MoraraTb, YTO aBTOPY AEUCTBUTENbHO 3adaBanucCb HaABOASLLME BOMPOCHI
WM YTO OHa MnoABepranacb HeHagnexallemy OaBfieHWlo B xofde cobGecefgoBaHWUi, M 4TO, Takum o6pasom,
YNoMsIHYTblE NMPOTMBOPEYUsi ocTatoTcsl 6e3 06bsicHEHUS (NMYHKT 8.3 MHeHus ).

KomuteT npuHMMaeT K CBEAEeHUO YTBEPXKAEHUS aBTopa O TOM, YTO ee npasa, NPeAyCMOTPEHHbIE CTaTbsiMU
3, 5 n 7 KoHBeHuun, Obinv HapylleHbl B pes3ynbTaTe IMLIeHUst ee BO3MOXHOCTU BblbupaTb COGCTBEHHYHO
MONMUTUYECKYIO NPUHAAMNEXHOCTb U Yrpo3bl NOABEPrHYTLCH, B CryYae BO3BpalleHus B Oduronuio, npecrnegoBaHnto
Mo NpuUYMHE NPUHAANEXHOCTN ee Myxa K HaumoHaneHomy ¢ppoHTy ocBoboxaeHus OrageHa. KomuteT oTmevaer,
YTO, rOCygapCTBY-Y4aCTHUKY HE BMEHSIETCA HEMOCPEACTBEHHOE HapYLUEHUE YNOMSHYTbIX NONoxeHn KoHBeHuuw,
HO B AEWCTBUTENbHOCTM HapyLUeHWe, O KOTOPOM 3asiBNsieT aBToOp COOOLLEHUsl, COCTOMT B TOM, YTO B Cry4yae ee
NPUHYOUTENBbHOrO BO3BpaLLeHnst B DUONUI0 OHA MOXET CTOMKHYTbCA C CEpbe3HbIMM (POPMaMy reHOEepHOro
HacunMsa co CTOPOHbI 3(PUOMCKMX BriacTen, 0OYCNOBMEHHBIMW OCYLLECTBASEMON UMWN OUCKPUMUHALMEN NO CMbICITY
3TMX NONOXEHUN (NYHKT 8.4 MHeHus).

KomuTeT oTmeuaeT, YTo MO CBOeW CYTW 3asiBEHWs aBTOpa HanpasfieHbl Ha OCnapvBaHWe TOro, Kakum
0o6pa3oM yMONHOMOYEHHble OpraHbl rocygapcTBa-yvyacTHUKa paccmaTpuBanm obcTosTenbcTBa ee gena,
NPUMEHSANMN MOMIOKEHMA 3akoHogaTenbCTBa M Jdenanu BbiBoAbl. Takum obpasom, Komutety Heobxoammo
BbISICHUTb, ObIfiM M B Mpouecce MPUHATMA peLleHuss No xodaTaucTBy aBTopa O MpedocTaBrieHuun en ybexwuwa
coBepLUeHbl Kakne-nnbo HapylleHus B TOM CMbICle, YTO BNacTW rocyaapcTBa-y4acTHWKa He CMOIMU AOSMKHbIM
06pa3oM OLEHWUTb YrpoXKatoLLylo e/ OnacHOCTb MOABEPrHYTbCA Cepbe3HOMY reHAepHOMY Hacunuio B cryyae ee
BO3BpalleHua B 3dwmonuio... Komutetr npuHMMaeT K CBEOEHUIO KPUTUYECKMe 3ameyaHus asBTopa no nosogy
WUrHOPUPOBAHMSA  YNMOMHOMOYEHHBIMW  OpraHamy rocyaapcTBa-y4acTHMKa OOOCHOBAHHOCTU ee  3asiBMeHUn,
npeacTaBneHHOW CnpaBoYHOM MHGOPMALIMM N KOHKPETHbBIX JOKa3aTenbCTB MPUMEHEHMS B OTHOLLEHMU Hee MbITOK.
Bmecte ¢ 1em KomwuteT cumTaer, 4TO MOCne pacCMOTPeHMs BCEX MpeacTaBfeHHbIX aBTOPOM MaTepuarnos
YMOJSTHOMOYEHHbIE OpraHbl rocygapCTBa-y4acTHMKa NPULNN K BbIBOAY, YTO NOBEAaHHas €10 UCTOPUS HE BbI3blBaeT
OOBepus MO MPUYUHE HanNW4Yus HEeCOOTBETCTBUM M HeOOCTaTOYHOW OBOOCHOBaHHOCTU. KomuteT oTmevaeT, 4To
HMKaKne 13 MMeKLUXCA MaTepunarnoB He yKkasblBaloT Ha TO, YTO NPV PacCMOTPEHUM BriacTaMU 3asiBNEHU aBTopa
Obinn gonyuweHbl kakune-nnbo nogobHble HapylleHusl, KOTopble NO3BONANM Obl coenaTb BbIBOA O TOM, YTO
rocyapCTBO-Y4acCTHMK He 00ecneynno AOSKHbIA y4eT OnacHOCTEW, KOTOPble MOFM YrpoXaTb aBTopy coobLleHus
(MyHKT 8.6 MHeHus).

B cBeTe BbILEN3NOXEHHOTO, OO/HKHbIM 00pa3oM oLeHMBasi OBGECrNOKOEHHOCTb, KOTopasi Ha 3aKOHHOM
OCHOBaHUM MOXET ObITb Bblpa)keHa B OTHOLLUEHUM OOLWen cuTyaumMm B obractu npae 4venoBeka B ddwmonuu, B
0COBEHHOCTUN B KOHTEKCTE MpaB XKEHLLMH, KOMUTET cuMTaeT, YTO HUYTO B MaTepuanax HacTosLero aena He gaet
€My OCHOBaHWi cAenatb BbIBOJ O TOM, YTO YMOSHOMOYEHHbIE OpraHbl FrOCy4apCTBa-yvyacTHMKA He yaenunu
OOIMKHOro BHMMaHWS xodaTancTsaM aBTopa O npefocTaBneHun yoexuwa. B aton cBasm KomuteTt cuutaet, yto
YNOSIHOMOY€EHHbIE OpraHbl rocyAapcTBa-y4acTHMKa NpuM pacCMOTPEHUMM xofdaTancTBa aBTopa O NpefocTaBleHun
ybexuila pykoBOACTBOBAaNUCb COOTBETCTBYHOLLMMU 00sA3aTenbCTBaMUM rocydapcTBa-ydacTHuka no KoHBeHumm
(NyHKT 8.7 MHeHus).

BeiBogbl KomuteTa: npu paccMoTpeHun xodaTancTBa aBTopa O NpefocTaBleHUMM yOexuiua U NpUHATUK
PELLUEHNA O ee NPUHYAUTENBHOM BO3BpaLLeHUM B Dhronmto nonoxeHus ctatenn 3, 5 n 7 KoHBEHUMM HapyLLEHbl He
Obn (MyHKT 9 MHeHus).

CoobuweHune: ..M. npotns daHun. CoobweHne N 70/2014. MHeHne npuHATOo KommuteTom no nukengaumm
AVCKPUMUHALMKN B OTHOLLEHUM XeHLWwuH (ganee - KomuteT) 21 niona 2017 r.

Ouexka KomuTteTom chaktuyecknx obctoaTensCcTB gena: KomnteT oTmevaeT 3asBneHne asTopa coobLleHuns
O TOM, 4YTO OHa noaBeprnacb MpecrnefoBaHUsIM CO CTOPOHbl 4YMEHOB CEeMbW €e MyXa, BbI3BaHHbIM WX
He4OBOMNbCTBOM TakMM pPOACTBOM B CUNY ee NpUHagnexHocTn k 6onee Huskown kacte, n 4yto B 2010 rogy oHa
nepeHecna y cebsa goma cepbe3Hoe (PM3NYecKOe Hacunme CO CTOPOHbI YSNIEHOB CEeMbW MYXa, a8 UMEHHO eW
HaHEeCnn HOXEBble PaHEHUS M OXOrW, M YTO YfeHbl 3TOW CeMbW BO3BpaLLanuCb elwe OBaAbl U B nocnegHem
crnyyae nbiTanucb ee youtb, HO Mo ownbke younu ee madexy. KomuteT ganee npuHMMaeT K CBEAEHUIO 3asiBreHne
aBTopa coobLLEeHNs, COrnacHO KOTOPOMY Y Hee He BbINIo BO3MOXHOCTM 06paTUTLCH B NONULMIO B CBA3W C TEM, YTO
nonuuenckMe cunbl He UMeT BNUSHWUS Ha tore Comarnu, KOTOpbIN HaxoauTcs Nod HedopmarnbHbIM yNpaBreHnemM
AEepEBEHCKUX CTapelnH 1 nog koHTponem "Aw-LUlabaab”. NoMmMmMo 3Toro, aBTOp 3asiBMISIET, YTO OTEL, OT €€ UMEHU
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NPVHAN NpeafioXkeHne o ee BCTyNNeHnn B 6pak ¢ uneHom rpynnupoBkn "Aw-LLla6aab", koTopoe oHa oTBeprna, u
YTO B 3TO XXE€ BpPeMS OHa TaWHO BbIlfa 3aMyX 3a CBOero >xkeHuxa. Korga o6 3TOM cTano M3BECTHO, YNeHbl
"Aw-Llabaab" pacnpocTpaHunu B ee OepeBHE JIMCTOBKM C OOBMHEHMEM €€ B HapyLUEHUM 3aKOHOB LiapuaTta u
TpeboBaHveM ee Bblgayn. ABTOp coobuieHus Gexana B Moraguwo u BnocneacTBvMu y3Hama, YTo B CBSI3M C
OnNUCaHHbIMKU cobbITUSAMN 6oeBurkn "Al-LLIa6aad" noxuTunu n younu ee otua (MyHKT 8.2 MHeHus).

KomuTteT npuHumMaeT K CBeOeHW0 3asiBNEHWsi rocydapCTBa-ydacTHUKa O TOM, YTO aBTOpP COOOLeHUa He
npeacTaBuna AOCTaTOYHbIX AOKA3aTeNbCTB TOro, YTO MMEKTCS CyLLLeCTBEHHbIE OCHOBAHUA nNonaraTh, YTO B Criyyae
BO3BpaLleHus B Comanu Ans Hee CyLecTBYeT ONacHOCTb NOABEPrHYTLCS CEPbe3HOMY reHOePHOMY HaCUNUIo, YTo
ee 3asiBneHus GbinM pacCcMOTPEHbl UMMUIPaALMOHHBIMK BRacTamu JaHuv 1 4To NOocnegHue MpULLIY K BbIBO4Y O
TOM, YTO aBTOPY COOOLLEHNS HE YrpoXXaeT ONacHOCTb MOABEPrHyTbCHA MpEecrnefoBaHuio, Kak aTo NpeayCMOTPEHO
nyHKTOM 1 cTaTtbk 7 3akoHa "O6 MHOCTpaHHbIX rpaxgaHax", u 4YTO OHa He BygeT HyxaaTbCA B MpegocTaBreHnn
3aLLUMTbI, KaK 9TO MPegyCcMOTPEHO NMYHKTOM 2 cTaTbM 7 3akoHa, B criydae ee Bo3BpalleHust B Comanu; 4to aBTop
coobLLeHNss He npeacTaBua JOCTOBEPHOIO OOBSCHEHWS] OMMCAaHHBIX COOBLITWUIA, YTO OHa He OObsICHMIIA BCEX
MPUYMH CBOETrO TalHOro BCTYMNSIEHUS B Opak, YTO B MEpPUOA pacCMOTPEHUS Aena o npegocTaBneHny yoexuia oHa
C ono3gaHueM, TOMbKO Meped HayanoM anennsuMOHHbIX ChnylwaHuh npeacTtaBuna  nogkpennswowme
JoKasaTenbCTBa CO CTOPOHbI CBUAETENS, KOTOpbIA Obin 3HAKOM C €e OTLOM, U LUKOMbHBIN cepTudmkat u 4To
COrnacHoO pesynbTaTtaM S3bIKOBOMO aHanu3a MeCTOM €€ MPOUCXOXAeHUst He gaBnseTca tor Comanu, Kak oHa
ytBepxgaeT (NyHKT 8.3 MHeHus).

KomuTeT... MpUHUMaET K CBEAEHUIO 3asiBNIEHMS aBTOpa COOOLLEHNS O TOM, YTO OHa BCTynuna B TalHbIA Gpak
no niobBWM, YTO OHa BCTpPeTUNa nuu, KOTOpble MOINM MOATBEPOUTb €e MoKas3aHWus, TOSMbKO Mocrfe Havana
paccMOTPEHUs1 Xxo4aTancTBa O NpefocTaBneHnn yoexuua, coobuymna ob 3TMX KOHTaKTax B KpaTyallimMe CPOKU U
obpaTtunace K rocygapcTBy-ydacTHMKY C npocbOo 06 uMx npoBepke M O CBOEM MOSMIHOM MEOULMVHCKOM
obcnenoBaHMM OnNsl yCTAHOBMEHMS hakTa HanuuuMsl LIpamMoB Ha Terne U UX BEPOSTHOrO MPOUCXOXOEHUS B
noaTBeEpPXAeHME ee 3asBneHunh. ABTOP COOOLEHUS Takke CCbUTaeTcs Ha O4vYeHb NoApobHbIE MOSCHEeHUS,
caenaHHble en B OTHOLLIEHUN CBOEN AepPeBHU U OKPeCTHOCTEN, NMPUBOAUT dpakTbl, CBUAETENLCTBYOLLME O TOM, YTO,
MO 3aKMOYEHUI0 CMeuManncToB, S3bIKOBble TECTbl MOryT AaBaTb OLWMOO4YHbIE pe3ynbTaTbl, MU OTMEYaeT, YTo
aHanuTVK He UMen NIMHIBUCTUYECKON NOAroToBKN (MyHKT 8.4 MHeHus).

KoMuTeT Takke MNpUHMMaET K CBEAEHWUO YTBEpPXOAeHWe rocydapcTBa-yvacTHMKa, YTO OHO He 06s3aHo
NPOBOAUTbL AOMNONHUTENBHOIO paccrefoBaHus B TOM Crydae, eCniv JOCTOBEPHOCTL 3asiBfieHMs aBTopa coobLleHus
B LIENIOM BbI3blBAET COMHEHUS W €CTb OCHOBAHWA MornaraTtb, YTO HOBbIE MOKAa3aHWs HE W3MEHST pe3ynbTaToB
oueHkn. Kpome TOro, rocyaapcrBo-y4acTHUK 3asBMsieT, YTO y aBTopa coobleHus ecTb 3awnutHukn B Comanu B
nuue ee oTua 1 CBOoAHbIX 6paTbeB (MyHKT 8.5 MHeHus).

KomMuTeT NnpuHMMaET K CBeEHUIO, YTO MO CYTU 3asiBNeHWsl aBTopa COoOBLLEHMS HanpaBneHbl Ha ocnapueaHne
TOro, KakMm o6pa3oM YMNONHOMOYEHHble OpraHbl rocyaapcTBa-ydacTHMKa paccmaTtpuBany obcToaTenscTBa ee
aena, NpUMeHsINM NoNoXeHWs HaUMOHANbHOrO 3aKoHoOaTenbCTBa W Aenanu BbiBoAdbl... KOMUTET NpuHUMMaEeT K
CBeAeHUIo, YTO B MaTepuanax [ena OTCYTCTBYHOT akTbl, KOTOpble YyKkasbiBanu Obl Ha TO, 4YTO noaxody
YNOMHOMOYEHHBIX OPraHOB K M3Y4YEeHWUIo 3asiBNEeHUi aBTopa COOBLLEHNA B OTHOLLUEHUM €e CTPaxoB, CBSA3AHHLIX C
puCKamu, KOTOPbIM OHa Morna 6bl NMoaBeprHyTbcs Mo Bo3BpalwleHuM B Comanu, Gbinv NpUcyLM Kakue-nmbo
HedocTaTkM Takoro poga... KoMUTeT npuHMMaeT K CBEAEHUIO KPUTMYECKME 3amMedvaHus aBTopa COOOLEeHUst Mo
noBody TOro, YTO HaUMOHanbHble OpraHbl MPOUTHOPUPOBANM 3HAYMMOCTb €€ YTBEPXKAEHWW, OTAeNlbHble
[AoKasaTenbCTBa W NoKasaHusl CBuaeTeNen B NOAAEPKKY ee 3asiBrieHni (MyHKT 8.6 MHeHus).

[Y]uutbiBass uHOpMauuilo, npeactaBneHHyl cTtopoHamu, KomuteT pgenaeT BbiBO4 O  Hanuuuu
HECOOTBETCTBUI B 3asBNEHUAX aBTOpa COOOLLEHNdA, YTO NoapbiBaeT JOBEPUE K ee MOKa3aHUAM, B YaCTHOCTM: a)
ee pelleHMe O TalHOM BCTynneHunm B Opak, KOTOpoe Tawkke Oblno npeacTtaBneHo kKak nonbiTka usbexatb
HacunbCTBEHHOro 6paka ¢ 4neHom rpynnupoBkn "Aww-Labaad"; u b) ee yTBepxaeHue, YTo cBegeHnsa 00 yuutene
ObInNy NpeabsABNEeHbl TOMBLKO HA aTane anennaumnm, NOTOMy YTO OHa He CBA3bIBanacb HU C KEM W3 XUTENewn pogHON
OEepeBHM [0 Hayana pacCMOTPEHMsI XoAaTawcTBa, YTO MPOTUBOPEYUT €€ 3asdBIEeHW O BCTpede C
COOTEYECTBEHHWLIEN, KOTOPas MOMOrNa e CBA3aTbCA C y4uTenem, Bo Bpems npebbiBaHus B [peuun, To ecTb OO
nNpubbITUS Ha TeppuUTOpPUIO rocydapcTBa-yd4acTHUKa. KomuTeT... MpUHMMaeT K CBEOEHVMI0 HEeCOOTBETCTBUSA B
N3NoxeHnn hakToB B OTHOLUEHUU LUIPaMOB, B TOM 4YWCME YTBEPXKOEHWE, YTO Ha Hee Hamanmu Joma, KoTopoe
NPOTMBOPEYMT TOMY, UYTO OHa pacckasana [OKTOpy, AaBLIeMY €l HanpaBneHue Ha duanotepanuio, O CBOEM
n3bneHnn Ha ynuue. Takke ObIIO OTMEYEHO, YTO B XOOE€ PacCMOTPEHUs ee XopaTanmcTBa O NpenocTaBreHUn
ybexuila n3aMeHnnocb onucaHne xapakrepa HanageHus: oHa roBopuna AOKTopy, YTo ee 6unm no oboum nneyam,
TOrga Kak Bo Bpemsi BTOPOro cobeceoBaHus 3asBunia, Yto nonyymna "ygapbl B cepgue”, oT KOTOpbIX BCE eLle He
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MOXET onpaBuTbcA. KomuTeT oTmMeyaeT, YTo aBTop COOOLLIEHNs] He nNpeacTaBuna OONONMHUTENBHON MHOopMaLnn
unu nogpobHocTten no atomy Bonpocy. ®akt HanageHuss 2010 roga Obi NpeabsiBNeH TOMbKO MO34Hee B XoAe
paccMOTpeHus gena, u aBTopy He yAarnocb 3TO Haanexawmm obpa3oM OOBbACHUTb. YMNONHOMOYEHHbIE OpraHbl
npoaHanM3npoBanu Bce JOBOAbI, NPeACcTaBeHHble aBTOPOM COODLLEHUS B MPOLECCe PacCMOTPEHUS XO4aTancTea
0 NMpepocTaBneHun ybexuiua, n B3BECUN €€ 3asiBIIEHMS MO NOBOAY YrpO3 CO CTOPOHbI POACTBEHHUKOB €€ MyXa 1
6oeBukoB "Aw-LLlabaab"; gokaszaTtenbcTBa, NPeACTaBfEHHbIE €0 B OTHOLLEHUN paioHa CBOErO MPOUCXOXOEHUS B
Comanu, Bknuvas 3asiBeHWe CBUAETENs U LIKOMbHbIA CepTUdUKaT, U ee YTBEePXAEeHMS O TOM, YTO nO
BO3BpaLleHMM B Comanu oHa MOXeT CTaTb XXepPTBOW npecnefoBaHusa unu gaxe youincrea. Tem He meHee nocne
paccMOTpPEeHUs BCEX YyKas3aHHbIX MOKa3aHMM YNONTHOMOYEHHbIE OpraHbl rocyaapcTBa-ydacTHWKa caenanu BbiBOA,
4YTO €€ UCTOpUS He Bbi3blBaeT AOBEPUA MO MPUUNHE HANUYUS HECOOTBETCTBUN MM HEOHOCHOBAHHOCTM (MYHKT 8.8
MHeHus).

[OJomkHbIM  06pasom oueHuBas OOECNOKOEHHOCTb, KOTOPash Ha 3aKOHHOM OCHOBaHWM MOXeT ObiTb
Bblpa)keHa B OTHOLLEHMK obLer cuTyaummn B obnactu npas Yenoseka B Comanu 1, B YaCTHOCTU, B KOHTEKCTE Npas
XeHwuH, KomuTeT cuntaeT, YTo HUYTO B Matepuanax HacTosLero Agena He gaet eMy OCHOBaHWW caenaTb BbiBOA
O TOM, YTO YMNOMHOMOYEHHbIE OpraHbl rocygapcTBa-yvyacTHVKa He yoenunu AOMKHOIO BHMMaHusa xogaTancrBam
aBTopa O npegocTaBneHmn ybexuwa. Mcxoga us atoro, KomuteT He MOXeET YCTaHOBUTb, YTO PacCMOTPeHVEe ee
xogatanctea O npegoctaBneHmn  ybexuwa  ynorHOMOYEHHbIMW — OpraHamy  rocygapcTBa-y4acTHMKa
OCYLLEeCTBMAANOCH C HapyLleHnem ero obssaTtenscte cornacHo KoHseHumm (NyHKT 8.8 MHeHus).

BbiBoabl KomuteTa: npy paccmoTpeHun xogaTancTea aBTopa coobLLeHNs 0 NpeaocTaBneHnn en yoexmiia un
NPUHATUM pelleHnsa O ee nocneayowen Bbicbinke B Comanu nonoxeHusa ctaten 1, 2, 3, 5 nnm 16 KoHBeHuun
HapyLeHbl He G6binn (NyHKT 9 MHeHusA).

MpakTuka EBponerickoro Cyna no npaBam yenoBseka

MoctaHoBnenne EBponenickoro Cyga no npaBam 4enoBeka <39> no xanobam N 14594/07, 14597/07,
14976/07, 14978/07, 15221/07, 16369/07 n 16706/07 "BepaseHuwwiBunm u gpyrme npotms Poccun” (BbiHeceHo 20
Aekabps 2016 r., sctynuno B cuny 20 mapta 2017 r.), B KOTOPOM YCTaHOBMEHO HapyLleHne nyHkToB 1 u 4 ctatbu
5, ctate#t 3 1 13 KoHBeHUMM O 3awmTe NpaB YenoBeka M OCHOBHbIX cBobon <40>, nyHkTta 4 lNpotokona N 4 k
KoHBEHUMM B CBSI3W C HE3aKOHHbIM 3ajepxaHweMm naTHaguatn rpaxgaH [pysun, HeobecnevyeHnem wuMm
HagnexaluMx YCNoBUW COAepXaHus B cneumanbHblX YYPeXAeHWSX BPEMEHHOro COAEepXaHWUs WMHOCTPaHHbIX
rpaxgaH n nuy 6e3 rpaxgaHcTBa M OTCYTCTBMEM Y HUX 3(PEKTMBHBIX CPeacTB MPaBOBOW 3alUUTbl OT AaHHbIX
HapyLlleHnn, a Takke BbIABOPEHWEM COOTBETCTBYWOLUMX FpaxagaH ¢ Tepputopuu Poccuickon ®depepauun 6e3s
obecneyeHns Haanexallero 3y4yeHnst CUTyaunn Kaxxaoro 3asiButens (KOnnekTMBHOE BblABOPEHME).

<39> [lanee Takxe - EBponeiickuii Cya, Cya.
<40> [Janee Takke - KoHBeHUMS.

Bnactu Poccuiickon ®eagepaumnn yteepxaanu, 4to Cya AOmKeH BO3AepKaTbCA OT paCCMOTPEHNSt BONPOCOB,
NOAHATLIX B MHAMBUAOYanbHbIX Xanobax, MOCKOMNbKY B CBOEM MOCTAHOBMEHUWN MO MEXrocyaapCTBEHHOW xanobe
"pysusa npotns Poccum (1)" Cya yxKe ycTaHOBWUN HapylleHue NpaB KOHKPETHbIX rpaxaaH Pecnybnuvku Mpysuns u,
crnegoBaTenbHO, MpaB  KOHKPETHbIX 3asBuTenen. Bnactv  yTtBepxganwu, 4YTO YCTaHOBIEHWE HapyLleHWN
npegycMmoTpeHHbIX KoHBeHUnen npaB Tex Xe nuvu U npu Tex xe obcTtoaTenbcTBax B xode pasbupatenbcTs,
BO3OY>KAEHHbIX N0 MHAMBMAYaNbHOM xanobe, npusegeT K "NpMBNeYeHuto rocygapcTea K OTBETCTBEHHOCTH 3@ OOHO
M TO >Xe HapyweHue", uTo SABNAEeTCA HenpueMrnembiM COrMacHo MexayHapoaHomy npaBy (NyHKT 35
NOCTaHOBIEHMS).

Esponenckui Cyg otmeTtun, yto "KoHBeHUMs mpegycmaTtpuBaeT 3anpeT Ha "MpuBrnevYeHve rocygapcrea K
OTBETCTBEHHOCTM 3a OAHO U TO Xe HapylleHue", TONbKo B TOM, YTO kacaeTcs nognyHkra "b" nyHkra 2 ctatbu 35
KoHBeHuum, korga Cya He paccmartpuBaeT xanoby, KoTopas "dABnseTcs Nno CywecTBy aHanornyHon Tow, KoTopas
yxe Obina paccmotpeHa Cygom, wnn yxe sBAsSeTCA npeamMeToM Apyron npouenypbl  MeXAayHapoOHOro
pa3bupartenbLCcTBa v yperynmpoBaHusl, U €CNin OHa He COOEPXKUT HOBbIX OTHOCALMUXCS K aeny daktos" (NyHKT 37
MOCTaHOBIIEHNS).

Cyn HanomHun, 4T1o "gna Toro, 4tobbl xanoba Obina "no cyTu aHanorMyHon" oHa AOMMKHA He TOJbKO
KacaTbCsi Tex xe hakToB 1 xanob, Ho 1 nogaBaTbCst TeMU e nuuamn. CrnegoBaTenbHO, 3TO He TOT Criyyan, korga
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nogaB  MEXrocyoapCTBEHHYH »kanoby, rocyaapcTBO-3asBUMTENb  JIMWWMO  MHAMBUAYANbHbLIX — 3asiBUTENEW
BO3MOXHOCTMK nofaTb 1 JobnBaTbcs paccMoTpeHus cBoux xanob... [PlaccMoTpeHre MexXrocynapCTBEHHOro aena
"Ipy3ns npotme Poccum (1)"... He mewaeT Cyay paccMOTpeTb HacTosWmne MHAMBUAYanbHbIE Xanobbl" (MyHKT 37
NMOCTaHOBIEHUS).

BonbLUMHCTBO 3asdBMTENEen xanoBanucb Ha TO, YTO OHW, Oyayun rpaxgaHamu [pysuu, NOABEPrnvcb
KOMNEeKTMBHOW BbICbINKe N3 Poccunckon ®epepaunn B HapyLieHne ctatbk 4 MNMpoTtokona N 4 k KoHBeHU K.

3asBUTENN TaKke yTBEpXaanu, 4to ¢ Havyana oktabps 2006 roga B Poccuiickon Pepgepauum gencreoBana
CKOOPOWHUPOBaHHas MONMUTMKA MO BbiCbiNke rpaxaaH [pysun. CornacHo 3TOWM MNONMUTUKE 3asaBUTENM
3aflepXXMBanucb, cogepXanucb Mog CTpaXel W BNOCMeACTBUMM BbiCbinlanicb 6e3 OTAeNbHOro pacCMOTPEHUs]
Kakgoro gena WM KOHKPETHbIX OOCTOSTENbCTB KaXKAoro 3asiBuTens. 3asiBUTENM He MOMMM BbLICTYMUTbL WU
NpeacTaBUTb CBOWM aprymMeHTbl B POCCUMCKUX CyAaX, a BbICbIIANMCb Ha OCHOBaHMU CTaHOApTHOro cyaebHoro
NOCTaHOBMEHUs (MYHKT 75 NOCTaHOBMEHUS).

EBponenckuin Cyg HanomMHUIN O CBOEWN MpaKTMKe, COrfacHO KOTOPOW "...KONNEKTUBHas BbIChISIKa MO CMbICY
ctaTbu 4 lMNMpoTokona N 4 k KoHBeHLMK, JOMKHA NOHMMATBLCS, Kak niodas Mepa, NpUHyXXaaroLwas MHOCTPaHLEB, Kak
rpynny, NOKUHYTb CTpaHy, NMOMMMO Cry4yaeB, Korga Takasi Mepa MpUHMMAaeTcs Ha OCHOBaHWM OBOCHOBAHHOMO U
OOBEKTUBHOIO PACCMOTPEHMSA KOHKPETHOrO Aeria KaXaoro OoTAenbHOro MHOoCTpaHua rpynnbl... [PlasymHoe u
00BbEKTMBHOE paccMoTpeHne pgerna TpebyeT, 4TOObl KaXOoOMy COOTBETCTBYKOLLEMY IMUy NpeaocTaBnsanach
BO3MOXHOCTb MPUBECTU apryMeHTbl MPOTUB BbICHIIKA KOMMETEHTHBIM OpraHaM Ha WHOWBMAYanbHOW OCHOBE...
OpHako 3TO He O3Ha4aeT, YTO eCnvM UMEeNo MeCcTO pasyMHOe N OOBEKTMBHOE PacCMOTPEHME KOHKPETHOro Aena B
OTHOLLEHMM KaXOoro nvua, To Npeanocbifikn Anst UCMOSNTHEHUS PEeLleHM O BbICbINIKE Boree He MrparT HUKaKon
ponu npu onpegeneHun Bonpoca o cobnogeHun ctatbum 4 [lpotokona N 4 k KoHBeHuumn" (nNyHKT 79
NMOCTaHOBMEHWUS).

Cypn yctaHoBun, 4To "B OTHOLLEHUN [HEKOTOPLIX 3asBUTENen] cya Unm MHON POCCUNCKUI OpraH He BbIHOCUI
oMLUManbHOrO peleHns O BbIABOPEHMM, U OHWM MNOKMHYNU Poccuiickyto ®Pegepauunio 3a cHeT COOCTBEHHbIX
cpeactB... [H]e Obino ycTaHOBNEHO, YTO COTPYOHUKM CMELManbHOrO y4YpexaeHusl BbIHYAMMM [HEKOTOPbIX
3aaBuTenen] MOoKMHyTb CTpaHy... [M]3-3a agMWHUCTPaTMBHOW MNPaKTUKW, OEeNCTBOBaBLUEN B paccMaTpuBaeMbli
nepviod, rpaxgaHam [pysum B Poccunckon ®depepaumm crnepoBano onacatbCs 3afepXXaHusi, NMoOMeLLEHUs B
crneumanbHoe ydpexaeHne u BblaBopeHud. Cyg [mocunTarn] MOHATHbIM, NMOYemMy HekoTopble rpaxgaHe [pysun
noknHynun Poccuiickyto ®egepaumio OO BbiHECEHUSA OMUMANbHOMO pPEeLleHus O BblABOPEHWW, NMpeaBuasi CBoe
3afiepxaHue, rnoMeLleHue B crneumanbHoe ydpexaeHwe n BblABopeHue. TeM He MeHee, B OTCYTCTBME TaKoro
ohMUManbHOrO peLleHns O BbIABOPEHMU UIM Kakoro-mmbo Opyroro KOHKPETHOro akta opraHoB Bnactu, Cyg
[mocuutan], 4TOo OH He MOXeT NpPUUTM K BbIBOAY O TOM, 4YTO 3TW TpWU 3asABUTENA NOABEPINUCH "Mepe,
NPUHY>XOAIOLWEN MHOCTPaHLUEB, Kak rpynny, NOKMHYTb cTpaHy... CrnegoBaTensHo, HapyLlweHns ctatbn 4 lMNpoTokona
N 4 KoHseHuUMM gonyLieHo He 6bino” (MyHKkTbl 81 - 82 nocTaHOBNEHUS).

B oTHoweHun octanbHbiX 3asButenen Cyn oTMeTus, 4To "...pa3nuyHble CyAdbl BbIHECNM pelueHust 06 mx
BblaBopeHun 13 Poccuiickon ®epepauuu... [3]lasgButenn ctanm o6beKToM agMUHUCTPATMBHOW NMPaKTUKXA U3rHaHus
rpaxgaH [pysuu... [BlolgBopeHue 3asiBuTenen He Obifo OCYLWEeCTBEHO MOCne pa3yMHOrO U OOBLEKTUBHOMO
paccMOTPEHUs Aena Kaxaoro KoOHKpeTHoro nuua. CnegoBaTtenbHO, MMENo MEeCTO HapylleHne ctatbk 4 lNpoTokona
N 4 k KoHBeHUmn" (NyHKTbI 83 - 84 NOCTaHOBEHUS).

BonbLUMHCTBO 3asBUTENEN XanoBannck, YTo NpoLeccyarnbHble rapaHTumn, JENCTBYIOLLNE B CriyYae BbICbINKY,
npeaycMoTpeHHble ctatben 1 MNMpoTtokona N 7 k KoHBEHLMM, BbINW HApYyLLEHbI.

Esponenckun Cyn otmetun, uto "B crtatee 1 [llpotokona N 7 k KoHBeHUumnM npsimo rosoputcsa 06
MHOCTPaHHbIX rpaxkgaHax, "3akoHHO NpoxuBaroLwmx Ha Tepputopun NlocygapcTtea” (MyHKT 87 nocTaHOBNEHWS).

Cya nocuutan, 4To He ObIfo yCTaHOBMEHO, YTO "[HEKOTOpble 3asBuUTeNn] Obinn BblABOPEHbI N3 Poccuinckom
denepaumn, a Takke YTO KTO-NMMOO M3 BbIABOPEHHBIX 3asBUTENEN 3aKOHHO MpOoXuBan Ha TeppuTopun Poccuiickon
®epnepaumn... CooTBETCTBEHHO... Xanoba, nogaHHas 3asBUTENsIMA B COOTBETCTBUM C [AHHOW CTaTbew, He
ABMNsiIETCA JOCTAaTOMHO 0OOCHOBAHHOM, M YTO 4OKA3aTeNbCTBA, NPEeACTaBlEHHbIE eMY, SABMAKTCA HEAOCTATOYHBIMM
ONsl BbIBO4A O TOM, YTO MMENO MEeCTO HapyuweHue... CnepoBatenbHo, HapyweHusa ctateu 1 lNMpoTtokona N 7
KoHBeHUuMKM gonyuieHo He 6bino (nyHkTel 88 - 90 nocTaHOBNEHMS).

Bce 3asBuTenu xanosanucb Ha HapylwleHne nx npasa Ha CBOGO,CI,y N HENnpMKOCHOBEHHOCTb, CCbllladCb Ha
NYHKTbI 1 n 4 ctatbn 5 KoHBeHuun. 3assutenmu yTBEepXxganu, 4To uUx 3aknoy4eHne He TOJNbKO Obino NPON3BOJIbHbIM,
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HO W He MnpecrnegoBano uenu obecrnevyeHuss BolBOpeHWs 3asiBuTenein. o croBam 3asiBUTenen, UX 3aknoveHne
ObINO OCHOBAHO Ha HEMPUA3HEHHOM OTHOLLEHUU K rpaxaaHam [pysun. Kpome Toro, oHW yTBEpXKAanu, YTo Yy HUX He
ObINO MPAKTUYECKOW BO3MOXHOCTU OCMOPUTb 3aKOHHOCTb MPUHSTBIX B UX OTHOLUEHWM MEpP, MOCKObKY UM Gbifio
0OTKasaHO B MpaBe Ha lOPUAMYECKYI0 KOHCYMbTauuio, U OHU Gbinu AernopTupoBaHbl 6e3 MpedocTaBreHus Um
BO3MOXXHOCTU OCMOPUTb CyAeOHblE pelleHusi, KoTopble He ObiMu UM Bpy4YeHbl U KOTopble Gblu pesyribTaToM
HEeCOBEPLUEHHOTO Cyaonpou3BoacTBa (MyHKT 92 NocTaHOBMEHMS).

EBponenckuin Cygn ycTaHOBWM, YTO 3aKIOYEHNE 3asiBUTENEN Nog CTpaxy ObIfo CBA3aHO C MX NOCMeayoLWnm
BblaBOpeHnem wn3 Poccuiickon depepaunmnm M GBASNOCH YacTbio agMUMHUCTPATUBHOW NPaKTUKN 3adepkKaHus,
CoAepXaHus B cneumanbHbIX ydpexaeHusix U BbligBopeHus rpaxaaH pysun. CriegoBaTtenbHO, 3asBUTENN Obinu
NMOMeELLIEHbI B CieumarbHble YYpeXxaeHus ¢ Lenbio UX BblABOpeHUs" (NyHKT 96 NoCTaHOBMEHMS).

Cyan HanomHun, 4yto "nognyHkT "f' nyHkta 1 ctatbm 5 KoHBeHuun He TpebyeT, 4TOGbLI cogepxaHue nog
CTpaxen nuua, B OTHOLLUEHUN KOTOPOro MPUHUMAIOTCS Mepbl C LEenblo ero genoprauuu, c4utanocb 06BLEKTUBHO
HeobXxoAMMbIM, K NpUMepy, Ans NpeaoTBpalleHMs COBEpLUEHUS 3TUM NMUOM NpecTynneHus unu nobera. B atom
OTHOWeHuN nognyHKT "f' nyHkTa 1 cTaTbM 5 npegycmaTpyBaeT ApPYrov ypoBeHb 3alumTbl, HEXenu noanyHkT "c"
nyHkta 1 ctatbm 5: BCe, 4To TpebyeTca nognyHkTom "', 370 4TOGLI "Mepa NnpMHUManach ¢ uenbio genoptauumn”... B
crlyyae BO3HMKHOBEHMS Cropa O "3aKOHHOCTM" codepxaHws nog cTpaxen, KoHBeHuus rmaBHbiM o6pasom
ccbinaeTcs Ha 06A3aTenbCTBO NOAYMHEHNS MaTepuarbHO-NPaBoOBbIM U MPOLIeCCyarnbHbIM HOPMaM HaLUMOHanbHOro
3aKoHo4aTenbCcTBa, HO, MOMUMO 3TOro, TpebyeT, 4ToObI Ntoboe nuweHne cBoboAbl COOTBETCTBOBASIO LieNn CTaTby
5, npegocTaBnsowen pusnyecknum nuuam 3awuTy oT npomssona” (NyHkTel 97 - 98 nocTaHOBNEHUS).

B oTHoweHnn HekoTopbix 3assuTenen Cya npuwen K BbIBOAY O TOM, YTO "B OTCYTCTBME Y rpaxaaH [py3un
3P PEKTUBHBIX U OOCTYMHLIX CPEACTB NPABOBOW 3alLUUTLI B OTHOLIEHUWN 3adepXXaHuin, CoAepXaHusa B crnelmansHOM
YUYpexXAeHUn 1 NOCTaHOBNEHUA O BbIABOPEHUUN B TeYEHWE paccMaTpMBaemoro nepvoga, UMerno MecTo HapylleHve
nyHkta 4 ctatbn 5 KouseHumun" (nyHkT 102 noctaHoBReHUs ).

B oTHoWweHun apyrux 3assutenen Cya oOTMETUM, YTO OH HE CMOI BHE Pa3yMHOro COMHEHWS YCTaHOBUTb, YTO
3asiBUTENN COAepXXanucb B creumanbHbiX YYpeXaeHusx 1, Takum obpas3oM, OH Mpulien K BbIBOAY O TOM, UTO B
HapyweHus nyHkToB 1 1 4 ctatbn 5 KoHBeHUun gonyLleHo He 6bino (nyHkTbl 103 - 104 noctaHOBNEHMS).

3aaBUTENN TaKXkKe >XanoBasnucb, CChbifasicb Ha cTaTbto 3 KOHBeHUMW, Ha HeHagnexaiwiue ycnosua ux
cogepxxaHuda B cneynanbHOM ydpexaeHun.

EBponelicknii Cya He ycMOTpen MPUYMH OTKIOHATLCS OT CBOWMX BbIBOAOB, CAEMaHHbIX B MOCTAHOBMEHMM
Bonbwon lManatel EBponenckoro Cyga no ageny "py3us npotmB Poccum (1)" n npuwen k BbiBOAY, YTO ObINo
JONyLLEeHo HapyLueHne cTaTbl 3 KOHBEHLMK B CBA3M C BECHENOBEYHBIMU U YHIDKAIOLLMMUW JOCTOMHCTBO YCMOBUSMU
cogepxaHus (NyHkTbl 118 - 119 nocTaHOBNEHUS).

HekoTopble 3asdABUTENW TaKKe >XanoBanucb Ha TO, 4YTO MNOCTaHOBNEHWA 006 WX BbIABOPEHUN CTanu
pe3ynbTaToM HecnpaBeanuBbiX CyaebHbIX pasbupaTtenbCTB B HapylleHwe rapaHTui nyHkta 1 crtaten 6
KoHBeHLmN.

Cyn HanomHun, 4YTo "npouenypbl BbICbIIKM MHOCTPAHLIEB HE KacaroTcs onpeferneHus "rpaxgaHckoro npasa”
B uensx nyHkta 1 ctatbu 6. TOT ¢akT, YTO MOCTAHOBIIEHNS O BbIABOPEHMU MOMYTHO OKa3bliBalOT CUMBHOE BINSIHUE
Ha YacCTHYH M CEMENHYIO XXM3Hb NLa Ui Ha ero BO3MOXHOCTb TPYAOYCTPONCTBA, HE MOXET ObITb AOCTaTOYHbIM
ansi Toro, 4yTobbl cyaebHoe pas3brpaTenbCTBO 3aTparvBasno rpaxaaHckue npasa, 3aluliaemble NyHKTOM 1 cTaTbu
6 KoHBeHumM. Takme nOCTaHOBMEHUS MpeacTaBnaioT cobor crneunansHylo Mepy npecedyeHus B Lensx
NMMUIPaLMOHHOIO KOHTPONSA W, CrnedoBaTeribHO, TakKe He KacaloTCs OnpeaerieHns YronoBHOIO0 OBBUHEHUS
3aaBuTens B LUensx nyHkta 1 crtatbum 6. TOT pakT, YTO OHWM MOryT HamnaraTbCqd B KOHTEKCTE YrofioBHOro
CyOonponsBoAcTBa, He MOXET U3MEHUTb UX MO CYTW NPEBEHTMBHLIN XxapakTtep" (NyHKT 121 nocTaHOBNEHUS).

Esponevickuii Cyd 3aknouwn, YTO pelleHus O BblABOPEHUW 3asdABUTENel He WMEKT OTHOWEHUS K
onpefeneHnio Nx rpaxaaHcKMx npaB unM o683aHHOCTEN WM UX YrOfIOBHOrO OOBWMHEHWS B 3HAYeHUMU NyHKTa 1
ctatb 6 KoHBeHuun... CrnegoBaTenbHO, NyHKT 1 cTaTbum 6 HenpumeHMM B HacToswem dene, un xanoba
3agBUTENen Ha OCHOBaHMM NyHKTa 1 cTatbm 6 AormkHa ObITb MpuM3HaHa HecoBMecTUMoOW ratione materiae B
3HayeHun noanyHkta "a" nyHkta 3 ctatbu 35 1 gormkHa BblTb OTKITOHEHa B COOTBETCTBUU C MYHKTOM 4 ctatbn 35
KoHBeHummn" (NyHKTbl 122 - 123 nocTaHOBNEHWS).

3aaBuUTENN Takke XanoBasncb Ha TO, YTO B MX pacnops>XeHnn He 6bIn10 Sd)d)eKTVIBHOFO cpencrtea I'IpaBOBOl7|
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3aLUThl, YTOObI OCNOPUTL MX HE3AKOHHOE 3aJepkaHne, cogep)XaHne B CneumnanbHOM YyYpeXaeHn N Bbl4BOPEHNE.
OHKM ccbinanucb Ha ctatbto 13 KoHBEHUMM B COBOKYMHOCTU cO cTatben 3 un nyHktoM 1 ctatbm 5 KoHBeHuumM,
ctatben 2 [NpoTtokona N 4 n ctatben 1 lNpoTtokona N 7.

Esponenckun Cya otmeTun, 4to "B CBOEM MUMOTHOM NOCTaHOBMEHUU, NO Aeny "AHaHbeB U Apyrue nNpoTuB
Poccun", oH ycTaHoBMM, 4YTO B COOTBETCTBYHOLLEE BpeEMS B POCCMUCKOW MpPaBOBOM CUCTEME OTCYTCTBOBAso
apbekTnBHOE CPeacTBO NPaBOBOM 3aLLMTbI, KOTOPOE MOXHO 6bino 6bl MCNONb30BaTh, YTOOLI MPEKPATUTL YCIOBUS
©ecyenoBeYHOro M yHWXawLero JOCTOMHCTBO COAEepXXaHus MOA CTPaXen WUNM NonyyYnuTb COOTBETCTBYHOLLYIO U
OOCTaTOYHYK KOMMEHCALUUI0 B OTHOLLIEHMM anobbl Ha HECOOTBETCTBYIOLLME YCIOBUS CodepXXaHust nog cTpaxen”
(nyHKT 131 nocTaHoOBNEHNS)

Cyn npuvwen Kk BbIBOAY O TOM, YTO "B OTHOLUEHWW 3asdBMTENEMN, MO KOTOPbIM OH YCTAHOBMWI HapylleHue
ctateu 3, 6binoO gonyweHo HapyweHue ctatbM 13 KoHBeHUMM B COBOKYNHOCTM co ctaTben 3" (nyHkT 132
NOCTaHOBMEHUS).

3aaBuTENN TaKkKe XanoBanMcb Ha TO, YTO OHW ObINM 3adepKaHbl, 3aKMYEHbl MO CTPaxy M BblABOPEHbI HE
Ha OCHOBaHWWM HapPYLUEHWA COOTBETCTBYIOLUUX UMMUIPALMOHHBLIX MpPaBWi, a WU3-3a TOro, YTO OHWU SABMSOTCSH
rpaxkgaHamu pysmun. OHK ccbinanucb Ha ctatbio 14 KOHBEHLMM B COBOKYMHOCTM CO cTaTbel 3, MyHKTOM 1 cTaTby
5 n ctatbn 6 KoHBeHuuK, ctateamn 2 n 4 MNMpotokona N 4 n ctateen 1 MNpoTtokona N 7.

Esponenckui Cyn noguyepkHyn, yto "ctatbd 14 KoHBeHUMM OOMOMHSAET Apyrve martepuanbHO-npaBoBble
nonoxeHns KoHwseHumu un MNpoTokonos k Hew. OHa He CcyllecTByeT He3aBMCMMO, MOCKOMbKY AEWCTBYEeT Mullb B
OTHOLWEHMN "oCyllecTBreHus npaB M cBOGOA", rapaHTUMPOBAHHLIX YKAa3aHHbIMU MOMOXEHUsAMU. XOoTa Ans
npumeHeHus ctatbh 14 KoHBeHUMM 1 He TpebyeTcs, 4ToObl 3TU MONOXeHWa nNpeaBapuUTenbHO Obinn HapyLUeHbl, - U
B OTOM cMbicrie 3Ta cTtaTbs KOHBEHUMM aBTOHOMHA, - OHa HEe MOXeT MNPUMEHATbCA OO0 Tex nop, noka
obcToaTenbcTBa paccmaTpmeaemoro Cyoom gena He nonagyTt B cdepy AeNCTBUS OJHOW UMW HECKOSMbKMX cTaTen
KoHBeHuuMKn. Kpome Toro, B COOTBETCTBUM C YCTAHOBMBLLENCA NpeueaeHTHoW npaktukon Cyaa, Ans BO3HUKHOBEHUS
BOMpOCa O HapyleHun cTatbn 14 OOMKHO CyllecTBOBaTb pa3nuuve B oOpalleHun € fiMuaMym B OTHOCUTESbHO
CXOXUX cuTyaumsx. MNogobHoe pasnuune B OTHOLIEHWM SABMSETCA AUCKPUMMHALMOHHBLIM, €CNW OHO FIMLLEHO
006BEKTUBHOIO Hagnexawero obocHoBaHns" (NyHKT 135 nocTaHOBNEHMS).

Cyn oTMeTur, 4TO "B KOHKPETHbIX 0OCTOATENBCTBAX HACTOSALLEro Aena Xanoobbl, NoAaHHbIe 3aABUTENSIMU Ha
OCHOBaHWUM cTaTbu 14 B COBOKYMHOCTY C NYHKTOM 1 cTaTthu 5 1 ctatbsamu 2 n 4 MNMpoTtokona N 4, aBnsTCa TeMU xe
(XOTb OHM M MNogaHbl NOA APYrUM YrIOM), YTO M Kanobbl, NogaHHble HA OCHOBaHUW MaTepuarbHO-MPaBOBbIX
nonoxeHui. Cya HanoOMWHAET, YTO B OTHOLUEHUN 3aJepXKaHnsi U MOMELLEHNS NOA CTPaxy, B TON Mepe B KakoW OHU
Mornu 6bITb ycTaHoBneHbl, Cya ycTaHoBWMN HapylleHue nyHkta 1 ctatbm 5 v npuwen K BbiBOAY O TOM, 4TO
HeobXxoOUMOCTb B pacCMOTPEHUM xanobbl, NogaHHON Ha ocHoBaHum ctatbu 2 MNpoTtokona N 4, otcytcTByeT. Cya
TaKke yctaHoBun HapylweHue ctatbn 4 potokona N 4 BBuay BbiaBopeHust 3assutenen. CootsetctseHHO [Cya
nocyuTar] 4To HeT HeobXxo4MMOCTU oNpeaensTb, ObIO M B HACTOSALWEM Aere OONYLIEeHO HapyLleHne cTatbh 14 B
COBOKYMHOCTU C YKa3aHHbIMW MOSIOXKEHNSIMA B CBS3UM C AUCKPUMUHMPYOLWMM obpalleHMeM B OTHOLLEHMU
rPY3NHCKNX rpaxkaaH... [Cyn Takke nocumtan] 4to HeT HeOBXoAMMOCTM OnpefensiTb, UMesOo N MECTO HapyLUeHue
ctatb 14 KOHBEHUUM B COBOKYMHOCTU CO CTaTbel 3, yuuTbiBasl, YTO HECOOTBETCTBME TpPebOBaHMSM YCIOBMWN
codepXaHusi B POCCUMCKUX THOpbMax TpeboBaHMsIM Kacarocb BCEX 3aKMYEHHbIX, He3aBUCUMO OT WX
HaumoHanbHoCcTU" (NyHKTbI 136 - 137 NOCTaHOBMEHMS).

B uenom Cya npuwen K BbIBOAY O TOM, YTO "HapyweHus ctatbn 14 KOHBEHLUN B COBOKYMHOCTM CO CTaTbewn
6 n ctaTtbent 1 MNMpoTtokona N 7 gonyuwieHo He 6bino" (NyHKT 138 NnocTaHOBMEHMS).

Ycnosus cofepxaHusa B MecTax NuLieHus csoboabl

MpakTnka foroBopHbIX opraHoB OOH

Cwm. HwkenpuBegeHHble CoobpaxeHuss Komuteta no npaBam yernoBeka no geny KacnaH CynenmeHoB
npotue KasaxctaHa. CoobuweHune N 2146/2012. CoobpaxxeHus npuHaTel 21 mapta 2017 T.

MpakTuka EBponerickoro Cyna no npaBam yenoBseka

MoctaHoBneHune EBponerickoro Cyga no xanobam N N 59443/12 n 59502/12 "PesHuk n N'yzeeBa npoTuB
Poccun" (BbiHeceHo u Bctynuino B cuny 4 oktabpst 2016 r.), KOTOpbIM YCTAHOBMEHO HapylleHue cTaTbu 3
KoHBeHUMM B CBA3M C HeobecnevyeHneM 3asBUTENAM HaAMNexXallmx yCroB1In cogepXaHus nog CTpaxen.
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3asBMTENN XaroBanucb Ha YCrOBUS NX COAepKaHus Nog CTpaxei B HapylweHne ctaTbu 3 KoHBEHLMU.

Esponenckun Cyan HanomHun, 4yto "[B Aenax, KacalwLluMxca YTBEPXOEHUN O HeHaanexalimx yYCroBUSaX
cofepXaHus nof cTpaxen, He Bceraa MoxeT ObiTb npumeHeH npuHuwmn] affirmanti incumbit probatio <41>, Tak kak
B Takmx cny4yasx Tonbko Brnactu rocygapcrBa-oTBeTYMKA MMEIOT AOCTYN K MHpopmaumn, cnocobHon noaTeepanTb
NN ONPOBEPTHYTL Takue yTBEeMXAEHNS" (MYHKT 27 NOCTaHOBNEHWS).

<41> [lokasblBaHMe BO3naraeTcs Ha yTBepxaatoLlero (nart.).

Cypn ycTaHoBuW, 4YTO "B XypHanax KonnM4eCTBEHHOW NPOBEPKN NO03pEBAEMbIX, OOBMHAEMBbIX N OCY>XAEHHbIX
He yKasblBanMCb WMEHa 3aKknYeHHbiX. WHgopmaumnsa, npmBeaeHHas B CYTOYHbIX BeOOMOCTSX yyeTa nuu,
BPEMEHHO BbIObIBLUMX M3 CNEACTBEHHOIO M30MATOpa, Kacawlasaca Kamep, B KOTOPbIX COAEPXanucCb 3asiBUTENW,
oTnuMyanacb OT YyKas3aHHOW B CrpaBKax, BblOAHHbIX HayanbHUKOM YydpexaeHusa. Kpome Toro, cnpaBku Obinu
BblJaHbl Yepe3 Tpu roga nocre Toro, Kak 3aBepLUMioCk COAep)XaHue 3asiBUTENEen NoA CTPaKen, N He BKYanu
NCXOOHbIX AaHHbIX, MCMOMNb30BaHHbLIX NPY MX NoAroToBke" (MyHKT 29 NOCTaHOBMEHUS).

Esponenckun Cyn otmeTtun, 4to "Bractv npegnodnu npeactaBuTb KOMUKU  ONPEAENieHHbIX CTpaHuy,
XKYPHanoB KONMMYECTBEHHOWN MPOBEPKM NOA03PEBAEMbIX, OOBMHAEMbIX U OCY>KAEHHbIX, BKITHOYAOLLMX TONTbKO COPOK
BOCEMb [OHEN u3 Gonee 4yem nATU NET M OBYX MECSAUEB, KOTOpPble 3asiBUTENW NPOBENM B CNeaCTBEHHOM
n3ondatope.... Takke 3Ha4YeHNss MakCMManbHON BMECTUMOCTM B Kamepax 3asiBUTenen, kamepax... ob1im HanmcaHbl
OT pYKM Ha BCeX CTpaHuuax >XypHana, npeacTaBneHHblXx Bractamn, u cooTBeTCTBOBanM akTU4YeCcKoMy
KONMMYEeCTBY 3aKIMIOYEHHbIX B YKa3aHHbIX KaMepax, Mpu STOM BO BCEX OCTalbHbIX Kamepax [aHHble O
MaKCMMarnbHOW BMECTUMOCTM OblNM HaneyaTaHbl 3apaHee M 4awe He COOTBETCTBOBANM haKkTU4YECKOMY
KONMMYeCTBY 3aKIOYeHHbIX. Brnactu He ykasanu TOYHOrO BPEMEHM U Lienu BHECEHUS UCMpaBMEHUA B XypHarl...
[U]ameHeHMs B xypHane ydeTa YMCNEHHOCTM 3aKoYeHHbIX, 6e3 npegocTtaBneHns Kakux-nnbo oObsCHEeHWI no
NnoBody WX MNPOUCXOXOAEHWUS, MPUYMHBI U BPEMEHM BHECEHWS, OenalT COAepXallylcs B HeM MHopmMauuto

HepocToBepHon" (NyHKT 30 NOCTaHOBNEHUS).

Cyn yctaHoBun, 4to "Bnactm He CMOMMM MOJIHOCTbO OOOCHOBaTb CBOWM AOBOL4 O TOM, YTO 4MUCHO
3aKMYEHHbIX B Kamepax, rae cogepXanvcb 3asiBUTENU, He NMpeBbIWano NpoOeKTHOW BMECTUMOCTU kamep. Takke
Bnactm He npeactaBunM KOMMEHTapueB B OTHOLUEHWM MNOKa3aHWA COKaMepHUKOB MepBOro 3asiBuTens B
NoATBEPXKAEHME ero YTBEPXAEHUI Unn oTpuuas To, YTO OHWN COAepXKarnvcb Nof, CTpaxen B TOM Xe yYpexaeHuu B
TevyeHne COOTBETCTBYIOLWEro nepmnoga” (MyHKT 32 NoCTaHOBMNEHMS).

Esponenckun Cya npuwien K BbIBOAY, YTO "MMeENo MecCTO HapylweHue ctaTbn 3 KOHBEHLMM B OTHOLLEHUU
YCITOBUI coaep)KaHna 3asiBUTENEN MO CTPaxeln B CrieACTBEHHOM u3onatope” (MyHKT 35 noctaHoBneHus) <42>,

<42> B BepxoBHbii Cyg Poccuiickon ®epepauumn noctynun psia noctaHoBneHu Esponerickoro Cyga no
npaBaM 4enoBeKa, TaKKe codepXalmx KOHCTaTaumilo HapyweHuss ctatbMm 3 KoHBEHUMM B CBS3M C
HeobecneyeHVeM 3asBUTENAM Haanexawux YCNOBUIN COAEpPXaHus B YYPEXKOEHUSX YroNOBHO-UCMOMHUTENBHON
cuctemsbl. MNMocTtaHoBneHus EBponeinckoro Cyga no xanobam N 5122/10 n 4 gpyrue xanobbl "BarHoB 1 gpyrue
npotme Poccun" (BbiHeceHo 1 BcTynuno B cuny 20 utona 2017 r.), N 9150/05 n 27 pgpyrux xanob "3agoHckuin un
apyrve npotue Poccnn" (BbiHECEHO M BCTynumo B cuiy 8 Hosiops 2016 r.), N 63346/13 u 6 gpyrux "MaHyinnos u
apyrve npotue Poccun” (BblHeceHo u BcTynuno B cuny 4 masa 2017 r.), N 9297/09 n 4 gpyrvne xanobbl "MNonomkuH
n gpyrne npotms Poccun" (BelHeceHo u BcTynuno B cuny 20 uiona 2017 r.), N 4998/08 u 4 gpyrue xanobbl
"MoTexuH n apyrme npotuB Poccun" (BblHeceHo u BeTynuno B cuny 3 HosA6psa 2016 r.) n N 14594/07, 14597/07,
14976/07, 14978/07, 15221/07, 16369/07 n 16706/07 "bepaseHnwsunu n gpyrue npotus Poccumn" (BbiHeceHo 20
Aekabps 2016 r., sctynuno B cuny 20 mapta 2017 r.).

Ype3amepHas AnNUTENbLHOCTb UCMOMHEHUS! BCTYNUBLLMX B 3aKOHHYHO
cuny cyne6HbIX NOCTaHOBMEHUM

MpakTnka EBponenckoro Cyna no npaBam YenoBeka

B BepxoBHbin Cya Poccuiickon ®eaepalimm noctynun psiga noctaHosneHun Esponenckoro Cyaa no npasam
YyenoBeka, coaepXallmMx KOHCTaTauuio HapylweHus nyHkta 1 ctatbu 6 KoHBeHuuu n ctatbn 1 MNpoTtokona N 1 k
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KoHBEHLMM B CBSI3M C HEMCIMONTHEHNEM UM YPE3MEPHO ASTUTENbHBIM UCTIONTHEHNEM BCTYMUBLLMX B 3AKOHHYIO CUIY
cynebHbIX peLleHnin No genam 3asiButenen.

MoctaHoBneHusa Esponenckoro Cyaa no xanobam N 35187/07, 12724/08, 19122/08, 39659/08, 56636/09,
54398/13 "AsgeeB n gpyrne npotuB Poccumn" (BblHECEHO M BCTynuno B cuny 12 oktsabpsa 2017 r.), N 5254/04
"TutoB npotne Poccumn" (BblHECEHO M BCTynuno B cuny 17 oktabps 2017 r.), N 33614/12, 51165/12, 67355/12,
72229/13, 76562/13, 20387/14 "baikuHa n gpyrue npotme Poccumn" (BblHECEHO U BCTynMMo B cuny 12 oktsabps
2017 r.), N 48691/13, 52355/13, 39924/14, 40131/14, 45207/14, 45292/14 "BenoHoxko n gpyrve npotns Poccun"
(BblHECEHO M BCTynNMno B cuny 12 oktabps 2017 r.), N 2349/06, 40373/06, 9438/08, 39377/08, 58421/08,
57878/09, 75585/11, 32131/13 "dyxaHuH n gpyrne npotmB Poccun" (BbIHECEHO M BCTYnWo B cuny 12 okTs0ps
2017 r.), N 352/07, 53462/07, 60787/08, 37712/09, 11176/10, 39001/11, 47888/11, 31984/12 "3anHeTAMHOB U
apyrue npotuB Poccumn" (BbiHECEHO M BCTynumio B cuny 12 oktsops 2017 r.), N 66076/11, 2273/12, 33370/12,
44948/12, 19425/13, 31134/14 "MapkuHbl n gpyrue npotuB Poccun” (BbiIHECEHO M BCTYNWUNO B cuny 12 okTabps
2017 r.), N 34867/06, 46260/09, 13609/11, 17733/11, 25947/11, 39181/12, 45000/12, 66896/12 "Mopo3oB u
apyrve npotuB Poccun” (BelHeceHO M BcTynuno B cuny 12 oktabpsa 2017 r.), N 522/06, 12975/06, 18927/06,
38818/06, 42364/10, 42379/11 "®enopeHko n gpyrne npotus Poccun” (BbiHECEHO M BCTYNuUNo B cuny 12 okTsabps
2017 r.), N 20857/05, 9680/06, 23211/06, 24314/07, 2639/10, 28294/13, 78568/13 "lLUmaTtko u gpyrue npoTtvs
Poccun" (BbiHeceHo u BcTtynuno B cuny 6 monga 2017 r.) u N 8356/08, 21561/08, 395/09, 15344/13, 30086/13,
40295/14 "Okonenos n gpyrne npotus Poccun" (BbiHeceHo u BCTynuno B cuny 12 oktabps 2017 r.).

lMpaBo Ha yBaxeHUe ceMeMHOMN XKU3HU

MpakTuka EBponerickoro Cyna no npaBam yenoBseka

MoctaHoBneHne EBponenickoro Cyaa no xanobam N N 35090/09, 35845/11, 45694/13 wn 59747/14
"MonsikoBa u apyrme npotus Poccumn" (BbiHeceHo 17 mapTa 2017 r. Bctynuno B cuny 3 mions 2017 r.), KOTOpbIM
YyCTaHOBMEHO HapyleHne ctaTbl 8 KoHBeHUMM B CBS3M C HecobniogeHvem npaBa 3asBUTENEn Ha yBaxeHue
CEMENHOM XM3HW BBUAY HanpasrneHus 3asBuTenen Ans oTbbiBaHUS Haka3aHWs B UCMpaBUTENbHbIE yYpexaeHus,
pacnonoXeHHble Ha 3HAYNTENbHOM OTAANeHWM OT MecTa MPOXMBaHUS MX ceMer U Bnu3KMX, U OTCYTCTBUEM Y
3asBuUTENEN pearnbHON BO3MOXHOCTM 40OUTLCSA B HALMOHAambHbIX CyAax OTMEHbl COOTBETCTBYIOLLMX PELUEHUN.

YCTaHOBNEHO Takke HapylleHue nyHkta 1 ctatbl 6 KoHBeHUMM B CBSI3M C HecobntogeHvem cygamu
MpUHLUMMNA COCTA3aTEeNbHOCTM CTOPOH BBUAY HeobecrneyeHusi NMYHOIO Yy4yacTusi 3asiBUTENsi, OTObIBAOLLErO
YronoBHOE HakasaHue B BUAe nulleHus cBoboabl, B cyaebHbIX 3acegaHusix nepBoi U anennsuMoHHOW MHCTaHLuK
npy paccMOTPEHNN €ro rpaykaaHCKoro Aena.

3asBUTENN XanoBanucb, cchifiasicb Ha ctatbio 8 KoHBeHUMHM, 0O HapyweHnn nx npae Ha yBaXeHune cemernHom
XN3HN BBUAOY OTCYTCTBUA MPaAKTUYECKUX BO3MOXHOCTEN ONs1 NOCELLUEHNSA UX B ncnpaBuUTEsbHbIX y4YpeXxaeHudax B
CBA3N C peleHnamm 06 wnx pacnpepgeneHnn B oTAalrieHHble UcCnpaBUTENbHbIE Yy4dpeXaeHna wu I'IOCJ'IGﬂ,yI-OLLI,GVI
HecnocobHOCTN OOBUTLCA NX nepesoaa B gpyrue yvypexageHuAa.

Esponenckuii Cyg HanomHwm, 4To "NpaBo Ha yBaXXeHWe CEMENHOMW XU3HM - 3TO HeoTbemriemas 4YacTb npas
3aKMIOYEHHOro, KOTOpble NPeaoCTaBNAT €My BMacTu, MnM npu HeobXoAMMOCTM OKa3aTb €My MOMOLb B
nogaepXXaHum CBA3M C Bnusknmmn poacTBeHHUKamu... [[MJo Bonpocy ceMenHbIX MOoCeLUeHuin, cornacHo craTtbe 8
KoHBeHUMM rocyaapcTBo 00683aHO y4MTbiBaTb MHTEPECHI OCYXOEHHOTO U €ro POAHbIX, @ Takke YNIeHOB CEMbMW...
[M]omeLLeHne ocyxaeHHOro B ocoboe ucnpaBuTeENbHOE YYpeXaeHNe MOXET NPMBECTU K BOSHWKHOBEHMIO BOMpoOca
no ctatbe 8 KOHBEHLUK, ECNN 3TO MOBIUSIET HA €0 NIUYHYIO UMM CEMEWHYIO XM3Hb U BbIMAET 3a paMkun "obbl4HbIX"
NALLEHUA U HEB3rod U OrpaHUYEeHUN, XapakTepHbIX AN CaMoro MOHATUA O TIOPEMHOM 3akmoyeHun" (NyHKT 81
NMOCTaHOBIEHWST).

Cyn Takke yCTaHOBWI, YTO B HAcCTOsILLEM Aene "B OTHOLIEHMM KaXXgoro 3assutens pacctoaHume (ot 2 000 go
8 000 KkMNOMEeTpOB) Mexay WCMPaBUTENBbHBIMU YUYPEXOEHUSIMU U MECTOM >KUTENbCTBA POLACTBEHHUKOB
3aKMYEHHOTO0 ObINO  JOCTAaTOYMHO OTAAneHHbIM, 4YToObl co3gaTb TPyAHOCTM 3TuMm  nmuyam"  (NyHkT 82
NMOCTaHOBIEHWST).

EBponenckun Cyn oTmeTun, 4to "peabunurauus, TO €CTb peuHTerpauusi OCYXOEHHbIX B 0OLecTBO,
AaBnseTca obssatenbHon Ans noboro obuiecTBa, B CUCTEME LIEHHOCTEN KOTOPOro YerioBeyeckoe AOCTOUHCTBO
3aHUMaeT uUeHTpanbHoe MecTo... Ctatbss 8 KoHBeHuun TpebyeT OT rocygapcTBa Okal3aHWsi BCEW BO3MOXHOM
MOMOLLM 3aKMIOYEHHbLIM MO CO30aHUI0 W NOoAAEpPXaHWUI0 OTHOLIEHMW C MAbMU, HaxoAsWUMUCH BHE TIOPbMbI, B
Lensix CogencTBUs coumarnbHON peabunuraumm 3aknioYeHHbIX. B 3TOM KOHTEKCTe nMeeT 3HaYeHne pacrornoXeHne
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MecCTa COAep)KaHMS 3aKITOYEHHOro NoA CTpaxen... B To BpeMsi kak Bo3aMesane octaeTcs O4HOM U3 Lenemn nuweHns
cBobOAObl, AaKUEHT B €BPOMENCKOW MEeHUTEHUMapHOM MONMMTUKE B HacTosilllee Bpems [eraeTcss Ha
peabunuTaumMoHHYO Lenb NULEHNS CBOOOAbI, 0COOEHHO K KOHLY OJIMTENBHOIO CPOKa THPEMHOrO 3aKSHO4eHMs. ..
HecmoTpss Ha TOT (pakT, 4YTo KOHBEHUMS He rapaHTUpyeT MpaBO Ha peabunuTauuio kak TakoBoe, MNpakTuka
EBponerickoro Cyga npegnonaraeT, YTO OCYXAEHHble, BKIoYask NOXU3HEHHO OCYKAEHHbIX, UMEKT BO3MOXHOCTb
peabunutnpoBaTbcsa” (MyHKT 88 NOCTAaHOBMEHMS).

Cyn Takke nopyepkHyn, 4uto "[clornacHOo EBponenckum neHWTeHuMapHbIM MpaBunaM... HauMOHanbHbIe
BNacTun obs3aHbl NpeaoTBpallaTbh pas3pbiB CEMENHbIX CBs3el M obecneumBatbh ANSA 3aKMIOYEHHbIX Pa3yMHYI0
CTEeNeHb KOHTaKTa C WX CEeMbSMW, MPefoCTaBriss BO3MOXHOCTM AN MOCELEeHUs TaK 4acTo, HACKOIbKO 3TO
BO3MOXXHO, U MakcMMarnbHO HopMaribHbIM 06pa3oM” (MyHKT 89 NOCTaHOBMEHMS).

Esponenckun Cya otMeTun, 4To "akTopbl, BAUSKOLME HA BOSMOXHOCTb POAHBLIX 3aKNOYEHHOMo HaBelaTb
ero unuM ee B onpegeneHHOM WCNPaBUTENbHOM Y4YpeXxaeHUn, MOryT CYLWEeCTBEHHO pas3nuyaTbCs B KaX4oMm
KOHKpeTHOM crny4yae. ®PMHaHcoBas CUTyaLus B CEMbSX U peanun TPaHCMOPTHOM CUCTEMbI B Pa3fnnyHbIX 06racTsax
MOTyT 3HauuUTenbHO pasnuyatbcs. Takum obpasom, gaxe ecnu reorpaduyeckoe paccTosiHue mexgy AOMOM
3aKMYEHHOTO U UCMPaBUTENbHBIM yYpexaeHvem Ansg OABYX PasHbIX 3aKMOYEHHbIX OOUHAKOBO, BO3MOXHOCTU MX
POAHLIX HaBelwaTb UX MOryT B KOPHe OTnM4aTbCa Apyr OT Apyra. Tem He MeHee, 3aKOHOAaTernbCTBO OOSPKHO
obecneynBaTb OMNpPEOENieHHY CTEeneHb MPaBOBOW 3alWTbl OT MPOM3BOSMBLHOIO BMELLATENbCTBA CO CTOPOHbI
Bnacten... TpeboBaHMs K HauuoHanbHOMY 3aKoHOAATenbCTBY B 06nactu reorpaduyeckoro pacnpegeneHus
3aKIMOYEHHbIX 3aKITHOYaTCA HE B TOM, YTOObI YCTAaHOBUTbL KPUTEPUA ONA U3MEPEHUS PaCCTOSTHUA MeXZy OOMOM
3aKIMOYEHHOTO U UCMPaBUTENBbHBIM YYPEXOEHNEM UMW COCTaBUTb UCHEPMBLIBAKLIMNIA NepeyYeHb NPUYUH OTCTYNUTb
OT 06LMX NPUMEHSIEMbIX MpaBuIl, a ckopee B TOM, 4TOObl NPeAoCTaBWTb YCIOBUSA AN aAeKBAaTHOW OLEHKM
NCMNOMHUTENbHOW BNacTbio UHAMBUAYANbHON CUTYaLuKn Takoro 3akMmYeHHOro 1 ero Unn ee poaHbIX, N y4ecTb BCe
hakTopbl, KOTOPble Ha MNPaKTUKE BIUSAIOT Ha BO3MOXHOCTb MOCELUEHMS 3aK4YeHHOro B OnpeaeneHHOM
ncnpaBuTenbHOM yypexaeHun” (MyHKT 92 NoCTaHOBMNEHUS).

Cyga yctaHnoBwun, 4To "[n]yHKT 1 cTatbn 73 YUK PO <43>... yctaHaBnmBaeT obLiee npaBuno reorpadmyeckoro
pacnpeneneHus 3aknoyeHHbIx B Poccuiickon ®epepaumm ("oblee npaeuno pacnpegeneHns"), B COOTBETCTBUN C
KOTOPbIM 3aKNOYEHHbIE OOMKHbI OTOLIBATb HAaKa3aHMe B MCNPaBUTENbHbLIX YYPEXOEHUSIX B Npeaenax Tepputopumn
cybvekta Poccuiickon Pepepaumm, B KOTOPOM OHM MpoxuBanu ("pervoH npoxmeaHusa") nnv Obinv OCyXXOeHbI
("pervoH ocyxaeHusa"). To e MOMNoXeHuWe YykasbiBaeT, YTO B "MCKNIOYUTEMbHbIX criydyasx" [onyckarTcs
OTCTynneHus oT obuiero npasuna pacnpegeneHus. OcTaBnsas B CTOPOHE BOMPOC O TOM, Kakue criydyau no CMbICIy
3TOr0 MOJIOXKEHUST MOXHO CYMTaTb UCKIIOYUTENbHBIMM, KakK HECYLLEeCTBEHHbIN B pamMkax HacToswero gena, Cyg
OTMETUM, YTO AyX M uenb obuiero npaeuna pacnpegenenns us cratbh 73 YUK PP coctosann B TOM, 4TOOBI
COXPaHWTb CoLManbHbIE N CEMEVHbIE CBA3W 3aKMIOYEHHbIX C MECTOM, TAe OHU MPOXUBaNIuM 40 3aKMHOYEeHUS... Takum
obpasomM, obLiee npaBuro pacnpeneneHus coenagaeT ¢ npaBunom 17.1 EBPONENCKUX NEHUTEHUMAPHbIX NpaBul,
N pekomeHdyeT, MO Mepe BO3MOXHOCTEW, ONpedensTb 3aKMYeHHbIX B MecTa NULeHWss cBoboabl, KOTOpble
HaxoaaTcsa B6NU3N MecTa UX NPOoXMBaAHUA UNU coumanbHon peabunutauun... a Takke ¢ NPUHLKXNOM ucnpasneHms”
(NyHKT 94 nocTaHoOBNEHWS).

<43> YronoBHO-NCNONHUTENbHLIN kKogekc Poccunckon denepaumn.

Cyn Takke oTMeTwn, 4To "MpuMMeHeHue BTOpOro nyHkra craten 73 YUK B oTaensHOM crnyyae BO3MOXHO
nnbéo Toraa, Korga B pPEerMoHe MNpPOXWMBaAHUSA UMM 3aKNOYEHUs OTCYTCTBYET WCMNpaBUTENbHOE YydpexaeHue
COOTBETCTBYIOLLErO TunNa, NMBo B cnydae "HEBO3MOXHOCTU" pasMeLLeHMs 3aKMOYEHHOro B COOTBETCTBYHOLLEM
UCNpaBUTENbHOM YUYpEeXAeHUU B npefenax perMoHa npoXuBaHWs WU pernoHa ocyKAaeHus... HaumoHanbHoe
3aKoHOAaTeNbCTBO He YTOYHSeT HU B YUK P®, HM B NHCTPYKUMM MO pacnpenenieHnio 3akroYeHHbIX, B Kaknx
cnyyasix MOXEeT BO3HMKATb Takas "HeBO3MOXHOCTbL"... Takum o6bpasom, onpedeneHne Hanuuns TakoMm
"HEBO3MOXXHOCTN" B 3HAYUTENTbHOW CTEMEHM 3aBUCUT OT PeLLeHUsI UCNONHUTENBHOW BnacTy, a MMeHHo oT ®CUH
Poccun <44>, 4yTo OorpaHu4MBaeT BO3MOXHOCTb 3aKMOYEHHOro M ero UM ee poaHbIX npeasuaeTb, byoeT nu Ha
3TOM OCHOBaHWM CAEeNaHo OTCTynrfieHne OT obuiero npaswna pacnpegenerus... C opyron CTOPOHbI, YETBEPThIN
nyHkT ctatbn 73 YUK PO npegycmaTpuBaeT aBTOMatM4eCKoe WUCKIOYEHUE 13 o0LLero npaesuna pacnpegeneHus
ONns onpeferneHHon KaTeropum 3akmoyeHHblX, kotopoe no3sondet PCUH Poccun camocToATensHO onpenensTb
nMuo, NpyvHaanexailiee K TakoW kaTeropuu, B y4vpexaeHue, pacnonoxeHHoe B nwobon obnactm Poccuun, He
NpuBA3bIBasACb K PEMMOHY ero (e€) NpoXMBaHWUS NN 3akntoveHus... HU4To B HauMoHanNbHOM 3aKOHOAATENbLCTBE He
no3BonseT 3TOMY NULy UNu ero pogHbIM nNpeasmaeTb, Kakum obpasom bygeT npumeHeH NyHKT 4 ctatbun 73 YUK
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P®... Takum obpa3om, MOXHO caenaTtb BbIBOA, YTO BHE 3aBUCUMOCTW OT pasfiMuvMn Mexay ABYMsSI OCHOBaHUSAMMU
OTCTYNUTb OT 0bLlero npasuna pacnpegenenus, nyHktel 2 n 4 ctaten 73 YUK P® Hapenaior PCUH Poccum
OOLUMPHBIMW ONCKPELIMOHHBIMU NOJSTHOMOYMUAMU" (MYHKTLI 96 - 98 NOCTaHOBNEHMS).

<44> PepeparnbHas cnyxba ncnonHeHus HakasaHun Poccum.

EBponenckuin Cya nogyepkHyn, 4to "cdepa OeNCTBUS TaKMX OANCKPELMOHHBLIX MOSIHOMOYMIA HEAOCTAaTO4YHO
YeTKO onpeferneHa u He NpeJoCcTaBnsaeT Nyuy Hagnexallen 3awuTbl OT NPOU3BONIbHOIO BMelaTtenscTea... Cyq He
HaxoauUT KaKux-NMMbo MexaHW3MOB rapaHTUR, KoTopble Obl MOMMM MOCAYXWTb MPOTUBOBECOM ANS OOLUMPHBIX
ONCKPEUNOHHbIX nonHoMmounnn PCUH Poccnm B cdepe pacnpedeneHnss 3akmoyeHHbIX, WM Kakmx-nnbo
MEXaHU3MOB COU3MEPEHUS KOHKYPUPYIOLLMX JUYHBbIX U OOLLIECTBEHHbIX WHTEPecOB, U HE MOXEeT OUEHWUTb,
HaCKOMNbKO NPONOPLMOHAanbHO OrpaHNYMBalOTCA COOTBETCTBYIOLLME NpaBa 3anHTepecoBaHHbIX nuu. Hu nyHKTbl 2 1
4 ctatbmn 73 YUK PO, HM VIHCTPYKLMA NO pacnpeaeneHnio 3aknioYeHHbIX He NnpeaycMaTpmBaloT AaXe NpocTenLen
N HedopManbHOW npoueaypbl KOHCYMbTauun C  3auMHTEpPecoBaHHbIM  NMUOM... Huyto B MaTtepuanax,
npegocTasneHHbix Cyay, He ykasbiBaeT Ha T0, 4To PCUH Poccum korga-nmbo KoHCynbTupoBanack ¢ keM-nnbo uns
3aKMYEHHbIX UMW UX POOHbIMW B MpoLecce MPUHATMA peleHus ob ux pacnpegeneHun. B cesasm ¢ atum Cyg
oTmMeTun, 4to npasuno 17.3 EBponenckux neHWTeHUMapHbIX NpaBuil yKasbliBaeT, YTO, MO MEpPE BO3MOXHOCTU, C
3aKMYEHHBIMWU CrieyeT KOHCYNbTUPOBaTbCS MO MOBOAY WX MEpBOHaYarbHOrO pacrnpegerneHnss U no nosoay
nodoro AanebHeWLWero nepesoja M3 04HON TIopbMbl B Apyryko" (MyHKT 99 nocTaHOBMEHUS).

Cyg oTmeTun, 4To "xoTa KoHBeHUMs He npedocTaBnsAeT OCYXAEHHbIM MpaBa BblbvpaTb MecTo OTObIBaHMSA
HakasaHus, a TOT pakT, YTO OCyXXAEeHHble MOryT OblTb OTAENeHbl OT CBOMX CeMen M OTObiBaTb Haka3aHue Ha
onpeaeneHHOM pacCTOSHUWM OT HUX, ABNSeTCS Heu3bexHbIM CrneacTBMeM nuweHus ux csobogbl... [Olna Toro,
4yTObBbI 0BGecneunTb yBaxeHne AOCTOMHCTBA, MPUCYLLErO Y4enoBEYECKOW NNYHOCTU, LEenbio rocyAapcTB AOSMKHO
CTaTb NOOLUPeHNe W MNOoAAep)KaHWe KOHTAKTOB 3aKM4YeHHbIX C BHELWHWM MUPOM. [ns OOCTMXEHUS 3TOW uenu
HauuoHarnbHOoe 3aKoHO4ATeNnbCTBO AOIMKHO NPeAoCTaBWUTb 3aKM4veHHOMY (Mnu, npu HeobxogumocTu, ero (ee)
POACTBEHHMKaM) pearibHyt0 BO3MOXHOCTb BblABuratb CBOM TpeboBaHWS OO TOro, Kak rocyaapCTBEHHble OpraHbl
BMacTu MpuMMYyT pelleHve O pasmelleHun ero (ee) B onpederieHHoe WCnpaBUTENbHOE Yy4ypexaeHuwe, a Takke
ybeantbcs B TOM, UTO Kakvue-nmbo Apyrne Ux pacnopsiKeHus COOTBETCTBYIOT TpeboBaHuaM ctatbn 8 KoHBeHuun"
(nyHkT 100 nocTaHOBREHNS).

Eponenckuin Cyn nogyepkHyn, 4To "[C]lyllecTBYHOT pasnuyHbie Crnocobbl BKIOYEHUSA COOBpaXKeHUNn,
M3NOXeHHbIX B cTaTbe 8 KOHBEHLMK, B NPOLECC NPUHATUA PeLLEeHns, a npoueaypa KOHCYNbTauui ABNsSeTcs OgHON
N3 rapaHTMm OTCYTCTBMSA npoussona. [pu aTom Hambornbluee 3HayYeHue MMeeT TO, YTO Mpexae, YeM MPUHATb
peleHne O pasMeLLleHUN 3aKYEHHOro B WCMPAaBUTENBHOM Y4YpexaeHUW, HauuMoHarnbHble BracTu nposBoasAT
MHAMBUOYANbHYIO OLEHKY ero cuTyauun. dopmanbHas ccbifika Ha, Hanpumep, coobpaxeHus GesonacHocTu 6e3
n3y4eHns obCToATENbCTB NMMUA HE MOXET 3aMEeHUTb Takylo UHAMBUAOYANbHYIO OUEHKY... [[M]yHkTel 2 1 4 cTtaTtbn 73
YUK He npepocTaBnsoT BO3MOXHOCTM CONOCTaBUTbL KOHKYPUPYOLLME NMYHbIE N OBLLECTBEHHbIE MHTEPECH! U He
MO3BOMSAIOT OLEHUTb MPOMOPLMOHANbHOCTL OrpaHUYeHUst COOTBETCTBYIOLUX MpaB, U3NOXEHHbIX B cTatbe 8, B
KOHTEKCTe pacnpefeneHns 3aKoYveHHbIX, Kak MCKMYeHns 13 obliero npasuna pacnpegenenHusa” (nyHkT 101
NOCTaHOBMEHWS).

B oTHOLWEHMN nepeBOAOB 3asBUTENEN N3 OOHOIO yupexaeHus B apyroe Cya otmeTun, 4To "[N]yHKT 1 cTatbu
81 YUK P® ycraHaenuBaeT fpyroe obwiee npasuno B ob6ractu pacnpefeneHvst 3aknioveHHbIX, COrfacHo
KOTOPOMY 3aKrMOYEHHbI [OIMKeH OTOblIBaTb BECb CPOK HakasaHUs B OOHOM WCMPaBUTENBHOM YyypexaeHuu
("npaBnno AnNUTENBHOro coaepxaHusa nog cTpaxen"). VcknioveHus u3 npasuna AnMTENbHOrO coaepkaHus nog
CTpaxeun nepeyncneHbl B nyHkTe 2 ctatbn 81 YUK... 3T0 npaBuno npMmeHseTcss He3aBUCMMO OT TOro, Obin nu
3aKMIOYEHHbIA M3HAYyanbHO pa3MelleH B OMNpedeneHHOM Y4YpexaeHuuM B COOTBETCTBMM C OOLIMM MpaBuIiom
pacnpegeneHuvs, U1 B Nopsiake UCKMIOYEHMS N3 HETO, Kak 3TO yKa3aHO BO BTOPOM M YETBEPTOM MYHKTax cTtatbun 73
YUK PO®... [CloobpaxeHusi, kacatoLmnecss BO3MOXHOCTU 3aKIFOYEHHOro NoaAepKMBaTb CEMENHblE U coumarnbHble
CBSI3W BO BPEMS TIOPEMHOMO 3aKSIOYEHWs, NMPSIMO HE yKasaHbl B 4Yucne 3Tux ucknoveHnn" (nyHktel 104 - 105
NMOCTaHOBIEHWS).

Cyg yctaHosun, 4to "®CUNH Poccun npegnoyna no-mHoMy TonkoBaTb NYHKT 2 ctateu 81 YUK PO, oTknoHus
cooTBeTCTBYylOWME Mpocbbbl 3asaBuTenen o nepesoge. OTtBeTbl PCUH Poccum Ha xanobbl [3asBuTenein]
MoKasbIBalOT, YTO UCMOMHUTENbBHbBIE BIAcTU HE COYNU MNYHbIE CUTYaLMKN 3aKMIOYEHHbIX U X 3aUHTEPECOBaHHOCTb
B MOAAEpXaHWM CeMeNHbIX CBA3eM [OCTaTOYHbIM OCHOBaHUSM ANA MX nepeBoda B APYroe ucnpaBuTeribHOe
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yyupexzaeHue no cMmbicny BToporo nyHkta ctaten 81 YUK PO... [CltaTtha 81 YUK P® He npegocTaBuna 3asiBuTensam
Kakux-nmbo rapaHTUM OTCYTCTBUSA €€ npou3BonibHoro npumeHeHns ®CUH Poccum BHe 3aBMCUMMOCTM OT
COODpaxXeHUN, KacatLLMXcs X NpaBa Ha yBakeHne cemenHom xnsHu" (nyHktobl 106 - 107 noctaHoBNEHUS).

B oTHoweHun cynebHoro nepecmoTtpa pewerHnn ®CUH Poccun Cya npuviien K BbIBOAY, YTO "B pesynbraTte
ncTonkoBaHus NyHKToB 2 1 4 ctatbn 73 YUK PO, paccMOTPEHHbIX HauMOHanbHbIMU Cy4aMn B COBOKYMHOCTU CO
ctatbert 81 YUK PO, zasButenn Obinu nuLeHbl peanbHOW BO3MOXHOCTM Haanexailero nepecmoTpa CBOUX
JOBOAOB, CBA3aHHbLIX C NpaBaMu, rapaHTUpyemMbiMu cTatben 8 KOHBEHLMN, NOCPEACTBOM KOTOPbIX T€ BbICTYNakT
NPOTMB AUCKPELMOHHbIX peweHnn OCUH PO, ang BbisBNEHUs NX NPONOPLIMOHANbHOCTA 3aKOHHOM Lenn" (MyHKT
115 nocTtaHoBNEHUS).

Esponenckun Cya npuwen k 3aknoyveHuio "ob oTcyTcTBuM B Poccunckom 3akoHoaaTenscTBe TpeboBaHus,
obsasbiBaowero ®CUH Poccun paccmaTtpuBatb nepeq OTCTynneHnem o7 obuiero npasuna pacnpegeneHuvs
BO3MOXHbI€ NOCNeacTBUS reorpadmyeckoro pacnonoXeHns UCNPaBUTENbHBIX YYPEXOEHUA Ha CEMEWNHYIO XWU3Hb
3aKMYEHHbIX U Ha WX POAHbIX, O HENPEeAOCTaBNeHUN pearnbHON BO3MOXHOCTU NepeBoa 3aKo4eHHOro B Apyroe
MECTO 3aKto4YeHUs Ha OCHOBaHUSAX, OTHOCALLMXCA K MpaBy yBaXKeHUS1 CEMENHOM XXU3HU, a Takke O HEBO3MOXHOCTU
ans nuua pobutbea cyaebHoro nepecmotpa peweHns PCUH Poccum B YacTy nponopuUmMoOHansHOCTA ero unm ee
3aNHTEPECOBAHHOCTM B NOAAEPXKaHUN CEMENHbIX N 0OLWECTBEHHbIX CBA3en... [B]JHyTpurocygapcteeHHasi npaBoBas
cMcTeMa He MnpedocTaBuna Hagnexallen npaBOBOW 3aluTbl OT BO3MOXHbIX 3110ynoTpebneHwni B acnekrte
reorpadmyeckoro pacnpegeneHns 3akmnioyeHHbIX. 3assuteny 6binvM NUWeEHbl MUHUMAanbHOMO YPOBHS 3aLUWThbl, Ha
KOTOpYI0O MMeNu MnpaBO COrNacHO BEPXOBEHCTBY MpaBa B AeMokpatudeckom obuiectBe... COOTBETCTBEHHO...
nyHktamu 2, 4 n 81 ctatemn 73 YUK PO TpeboBaHme "kayecTBa npaBa" He ygoBreTBopsetcs. V3 atoro cneayer,
4YTO BMeLIaTeNnbCTBO B MpaBa 3asiBUTENEeN Ha yBaXeHue SIMYHOW XM3HM OCYLLEeCTBMANOCh He "B COOTBETCTBUM C
3akoHOM" Mo cmbicny nyHkta 2 cTtatbn 8 KoHBeHuuu. CnegoBaTtenbHO, MMENO MECTO HapyleHue ctaTbu 8
KoHBEHLMM B OTHOLIEHUN Kaxaoro 3assutensa” (nyHkTol 116 - 118).

OavH 13 3asBuUTenNel Takke nodan xanoby no NyHKTy 1 ctatel 6 KOHBEHLUMN O TOM, YTO B X0A€e CyAeGHbIX
pa3bupaTenbCTB HaUMOHanbHble cyabl ABYX YPOBHEN HOpUCOMKLMN paccMOTpenn ero xanoby o gencreusax ®CUH
Poccuu B ero oTcyTcTBMe.

Esponenckuii Cyg oTMeTWr, YTO "Mpu OTKIOHEHMU... PaNOHHBIM CYAOM... TpeboBaHuA [3aABMTeNsi] ABUTbCS
Ha 3acefaHve, AaHHbIN cyq nocuymTan OCTaTOYHbIM OTMETUTb, YTO UCTeL, OTObIBan Haka3aHue B BUAE JIULLIEHUS
cBoboabl... [H]aumMoHanbeHble Cyabl He NPedoCcTaBUNM KOHKPETHOTO OBGOCHOBAHWS OTHOCUTENBHO TOro, MoYeMy
OTCYTCTBME CTOPOHbI Ha CnylwaHun He HaHeceT ywepba cnpaBeanMBocTu pasbvpaTenbCTBa B LiEMIOM, a Takke He
n3yuymnu Bce oBoAbl "3a" u "MpoTMB" MpoBeaeHUs CrnyllaHui B OTCYTCTBUWM OAHOW M3 CTOPOH, Takum obpasom
OnNupasacb Ha KOHKPeTHble MOTMBbI "3a" M "NPOTMB" NMPUCYTCTBMS CTOPOHbI MO Aeny, UCTONKOBAHHbIE C y4eTOM
TpeboBaHuii KOHBEHLMN U BCEX OTHOCUMbIX (DAKTOPOB, TakMX Kak XapakTtep cropa W 3aTpOHYTble rpaxaaHckue
npaea... [3asiBUTENBL] CMOXET 060CHOBATL CBOW NCKOBbIE TpebOBaHUA N OTBETUTL Ha BOMPOCHI CyAen, Npy HanMuum
TaKoBbIX, TOMbKO NPU YCNOBMM FIMYHOIO NOSIBNEHUS B Cyae AN CBUAETENbCTBOBAHUS... [1pn 3TOM HaLWOHaNbHbLIMK
cyfamu He ObinM paccMOTpeHbl npoleccyanbHble Mepbl Ans obecnedeHuss ero appekTUBHOro yyactusi B
cynebHom pasbupatenscrBe... [B] pesynbTarte HeHagnexalwlen OLeHKU XapakTepa rpaxaaHCKMX WCKOB
[3asBuTensd] B uensx onpegeneHus 6bINO MM HEOOXOAMMO €ro NPUCYTCTBME, W... HE PAcCMOTPEB Haanexawue
npoueccyarnbHble Mepbl, MO3BONSAWME eMy ObiTb YCMbIWaHHBIM, HaLMOHambHble Cydbl NUWWNW [3asBUTENs]
BO3MOXHOCTM 3(PEKTUBHOINO NpPEACTaBlEHNS CBOEro fefla W He BbIMNOMHMIM CBOero obs3artenscrBa Mo
obecneyeHnIo yBaXXeHUs K MpUHUMNY cnpasennueBoro cygebHoro pasbupartenbcrBa, 3aKpensieHHoro B ctatbe 6
KoHBeHUMK... COOTBETCTBEHHO, ObINIO AONYLLEHO HapyLlleHne NyHkTa 1 ctaTbn 6 KoHBeHunn" (NyHKTbI 129 - 131).

B cdepe rpaxxaaHcko-npoueccyanbHbIX OTHOLWEHUN

MNpaBo Ha cnpaBeanuBoe cyae6Hoe pa3GupaTenLCTBO

Cwm. BbllenpuBeaeHHble nocTaHoBneHnst EBponenckoro Cyaa no xanobam N 59297/09 n 4 ppyrue xxanobbl
"MonomknH n apyrue npotus Poccun" (BbiIHeceHO 1 BeTynuno B cuny 20 uionsa 2017 r.), n N 35090/09, 35845/11,
45694/13 n 59747/14 "Monskosa u gpyrue npotns Poccuun" (Betynumno B cuny 3 mona 2017 r.) u N 5122/10 n 4
apyrve xanobel "barHoB 1 apyrme npotus Poccumn" (BblHeceHo u BeTynuno B cuny 20 uiong 2017 r.), KoTopbiMM
ObINO yCTaHOBNEHO HapylleHue nyHkTa 1 ctatbu 6 KOHBeHUMM B CBA3M C HeobecneyeHnem yy4acTusi NULIEHHbIX
cBobobl 3anBuTenen B cyaebHbix 3acedaHnax no rpakgaHckum (aAMUHUCTPATUBHBIM) Aenam.

B ccepe yronoBHo-npaBoBbIxX
1 YronoBHO-NpoLeccyanbHbIX OTHOLWEHNA
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3anperT nbITOK
MpakTnka foroBopHbIX opraHoB OOH

KomuTteT no npaBam 4YerioBeka

CoobuweHnune: XacnaH CynenmeHoB npotue KasaxctaHa. CoobuweHne N 2146/2012. CoobpaxeHus NPUHATHI
KomuTeTom no npaBam 4Yenoseka (ganee - KomuteT) 21 mapta 2017 r.

Tema cooOLLEHNS: MbITKN U HenpaBomMepHoe o6pau.|,eH|/|e C aBTOPOM B YCIOBUAX coAepXaHuA noa CTpa)Keﬁ.

BOI'IpOCbI cyuwiecTtBa: NbiTKKN - onepaTtnBHOE U 6€CI'IpVICTpaCTHOG paccrnengoBaHue; cBoboga MbICNM, COBECTU
nnn pennrnn; ycnoBua cogepXxaHuad noag CTpa)KeIZ.

MpaBoBble nosuvumm KomuTeTa: yronoBHoe paccrnefoBaHWe U nocnegywoulee cyaebHoe npecnegoBaHue
ABNATCA He06X0AMMbIMY CpeACcTBaMM NMPaBOBOM 3alUMThbl OT HapyLLEeHUn NpaB YenoBeka, 3allmiiaeMblX cTaTben
7 Makta <45> (nyHkT 8.3 CoobpaxeHus).

<45> Cm. 3amevaHus obwero nopsgka Komuteta N 20 (1992 rog) o 3anpeLyeHur MbITOK UMK XEeCTOKOro,
BGecyenoBeYHOro UNM yHWxarLlero AOCTOMHCTBO obpalleHus u HakasaHus, nyHkT 14, u N 31 (2004 rog) o
XapakTtepe obLiero ropnanyeckoro obsasarenbcTBa, Hanaraemoro Ha rocygapcTsa - ydacTHukm [NMakra, nyHKT 18.

KomuTeT oTmMeyaeT, 4TO Ha rocyaapcTBO-y4aCTHMK BO3NOXeHO obs3aTenbCcTBO cobnoaatb onpeaerneHHble
MUHUMarbHble CTaHA4apTbl obpalleHVWs C 3akioYeHHbIMKW, BKMYas oOkasaHwe MeOWMLMHCKOM MoMOoWwn W
obecrneyeHve yxoaa 3a 60MbHbIM 3aKMIOYEHHbIM, YTO NPegyCMOTPEHO NpaBunoM 24 MuHMManbHbIX CTaH4APTHbIX
npasun OpraHunsaumm O6beanHeHHbIX Hauui B OTHOLEHWUM obpalueHuns ¢ 3aknoyeHHbiMK ([MpaBuna HenbcoHa
Mangensl). I3 npegcrtaBneHHON aBTOPOM WHGOPMaUMM OYEBUOHO, YTO CNEACTBEHHblIE U30MATOPbI, THOPbMbI U
MeOMUMHCKUE MYHKTbI, FAe aBTOp coAaepxancs nocne cyda, He npucrnocobreHbl K HyXgaM WHBanuga, KoTopblv
MOXeT nepeaBuraTbCsl TONbKO B MHBaNnAHoun konscke (NyHKT 8.7 CoobpaxeHus).

OueHka Komutetom dhaktuyeckux obctoaTenbcTB gena: KomuTteT npMHUMaeT BO BHUMaHME YTBEPXOEHMWS
aBTopa O TOM, YTO OH HEOLHOKpPaTHO MOABeprancs MbiTkam M MHbIM BuAaM >XecTokoro obpaieHus. Komuret
OoTMeYaeT, YTO aBTOp coobLlian O MPUMEHEHMU MbITOK Kak B XO4€e CBOEro MepBoro odwuumuansHOro [onpoca,
cocTosiBwerocs 7 cdespana 2009 r., Tak U B TedeHne Bcero cyaebHoro pasbupartenscrtea. KomuteT otmevaer...,
YTO aBTOP W €ro TeTs NpeacTaBunM B MPOKYpaTypy U CyAbl KOHKPETHblE AOKa3aTeNbCTBa MbITOK, MPUMEHEHHbIX K
aBTOPY COTPYOHMKAMU MNPaBOOXPaHUTENbHBIX OPraHoB, B YaCTHOCTU MOBPEXAEHMS HOM, OOHAKO MO ero
YTBEPXOAEHUSM O MbITKax Tak M He ObINO NPOBEAEHO Hagnexallero paccnefoBaHus. KomuteT cuuTaeT, yto B
obcTodATeNnLCTBaX AaHHOMO Aena u, B YacTHOCTU, B CBeTEe HEeCnocOBHOCTM rocydapcTBa-yyYacTHUMKa O6bACHUTH
MHOFOYMCIEHHbIE CryYan NpeanosiaraeMoro HenpaBoOMEPHOro obpalleHnss YyTBepXXAeHUss aBTopa CrnegyeT c4ecTb
AocTaTo4yHo Beckumu (NyHKT 8.2 CoobpakeHus).

KomuteT nopyepkvMBaeT nBa 3nmM3oda U3 MHOMOUYUCNEHHbIX YTBEPXAEeHUMW aBTopa. Bo-nepBbix, aBTOp
Xanosancsa Ha MbITKKU, AKOObl MPMMEHEHHbIE B Xo4e ero nepBoHayanbHoro gonpoca 7 ¢espans 2009 r., ¢ Tem
4yTObbI 3aCTaBUTbL €ro NPU3HaTb CBO BUHY. KOMUTET OTMeYaeT yTBepXKAeHUs aBTopa O TOM, YTo ero usbusanu u
He paspelwanu nofnb3oBaTbCA WHBANMOHOW KOMSCKOW. ABTOp 3asBnseT, YTO OH HeMeArieHHO noJan
COOTBETCTBYIOLLYIO Xanoby. CornacHo konusM oTBeToB Bnactenm oT 20 mapta 2009 r. <46>, OHM NpPOCTO
OTKMOHUNWN YTBEPXAEHUA aBTopa, He MNPeACTaBUB HUKAKMX PasbACHEHUA M He NpoBeas oduumManbHOro
paccnegoBaHus. 10 anpens 2009 r. npokypaTypa HanpaBuia aHanorMyHoe MUCbMO, BHOBb 6e3 00BbSCHEHWUN
OTKMOHMB YTBEpXAeHus aBTopa <47>. Kpome Toro, 23 anpens 2009 r. xogatancteo asTopa O paccrnefoBaHum
YTBEPXKOEHUN O NPUMEHEHUN MNbITOK ObINO OTKMNOHEHO CREeACTBEHHbIM ynpaBrneHnem KomuTeTa HaumoHanbHOMW
Be3onacHocTu Takke 6e3 coobLLeHMs Kakon-nMbo nHopMaLMm NN pasbsaCcHEHUS NPUYMH OTKNOHEeHUA. HakoHeu,
npocbba aBTOpa paccnegoBatb YTBEPXKOEHWS O MPUMEHEHUM MbITOK Obina OTKMOHeHa CreacTBEHHbIM
ynpasneHnem KomuteTa no ropogy ActaHe B nucbme oT 20 Hoabps 2009 r. (nyHKT 8.3 CoobpaxeHus).

<46> Nucbmo ot JenaptameHta KomuteTta HaumoHanbHoM 6e3onacHocTy no ropogy AcTtaHe.
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<47> MncbmMo 3amecTuTens Npokypopa ropoaa AcTaHbl.

Bo-BTOpbIX, Kak Mpu3Hano rocyaapCTBO-y4acTHUK, PS4 kanob asBTopa, Hanpumep npeacTtaBneHus ot 25
ceHTa6psa 2009 r. n 21 oktabpsa 2009 r., 6bINn NepedaHbl B cya ANs pacCMOTPEHUs ero yTBepxaeHuii... [B] crniyyae
nogadu xanobbl Ha HemnpaBOMepHoe obpalleHue, npoTuBopevallee ctatbe 7 [[lakTa], rocygapcTBO LOITKHO
NpoBeCTM onepaTnBHOe 1 GecnpucTpacTHoe paccregoBaHue. OgHako BMECTO TOro, Ytobbl NpOBECTH OnepaTuBHOE
n BecnpucTpacTHoOe paccriefoBaHune No 3asBreHMsaM aBTopa O NMPUMEHEHMM NbITOK, Cy4 NPOCTO AOMPOCKI OL4HOMO
n3 cnepoBarenen, KOTOpbIN OTpuLan CoBepLUEeHMe Kakux-nmbo NpoTUBOMpPaBHbIX AEACTBMI B OTHOLLEHUX aBTopa.
KomuTeT oTmMeuvaeT, 4TO mMatepuanbl gena He Mo3BOMsT eMy cAenaTb BbIBOL4 O TOM, YTO MO YTBEPXKAEHMSM O
NpUMEHEHMM NbITOK ObINO NpoBeAeHO onepaTMBHOE U BecnpucTpacTHOE paccrnefoBaHWe, HECMOTPS Ha psa
OOCTOBEpPHbIX anob co CTOpPOHbI caMoro aesTopa M ero TeTn. B oTcyrctBue nobGon Apyron akTyanbHOW
WHcpopMaumm n ¢ yuetom 06CTOATENLCTB AaHHOro Aena KomuteT genaet BbIBOA O TOM, YTO NpeAcTaBrneHHble eMy
dakTbl CBMAETENLCTBYIOT O HapYyLIEHUW MpaB aBTopa, 3aKpensfeHHbIX B cTtatbe 7 [lakta, paccmatpvBaemoMn
OTOENBHO B COBOKYMHOCTU € NyHKTOM 3 cTatby 2 [[Makta] (nyHKT 8.4 CoobpaxeHus).

[ocynapcTBO-y4aCcTHMK — OCNOpUNoO  yTBepxaeHus [aBTopa] <48>, 3aaBuMB, 4YTO aBTOp nony4yan
MeOMnKo-caHMTapHoe obcnyxuBaHue, korga OHO emy Obino HeobxoAMmo, U YTO CMEeACTBEHHble U30NATOPbl U
TIOPbMbl  pacrnonaratT HeobxogumbiM  nepcoHanoMm, obopyaoBaHMEM U MOMELLEHUAMW, OTBeYalLwmMm
notpebHocTAM wuHBanuAoB. [1pOTOKONbI CBMAETENLCTBYIOT O TOM, YTO U3-3a CBOEN WHBANWAHOCTM aBTop
HygaeTcs B crneumanbHOM MeauuuHCKOM yxogde. Kpome Toro, aBTOp HyxXgancs B NOMOLUM, YTOObI cXoouTb B
TyaneT v MpUHATb Qyll, a TaKkke NIeYeHUn ero 4aBHMX Npobrem co 300pOBbEM, TAKUX KaK MOCTOSIHHLIE MPONIEXHM
(nyHkT 8.6 CoobpaxeHust).

<48> ABTOp CCblNnanca Ha OTCyTCTBME B YCIIOBUAX 3aKNK4YeHudA Hagnexawen MeguuMHCKOM MOMOLM K
HapyweHno ero npas, 3akpenieHHbIX B MyHKTe 1 ctatbun 10 MakTa. Takke aBTOp Xanosarncd, 4To 3gaHue cyaa,
cnencTtBeHHble U30NTATOPbI U TIOPbMbI HE 060py,D,OBaHbI ans obecneyveHus OOCTYNHOCTK OnA nHBanngoB U 4TO eMy
HEeOOHOKPAaTHO OTKa3biBalin B MEANLMHCKOM MOMOLLM.

KomuTeT oTmMevaeT ganee 3asBneHns aBTopa O TOM, YTO €ro OCTaBNsAnM B Kamepe OJHOro, NPy 3TOM OH He
MMern BO3MOXHOCTU 4eM-NMbO 3aHMMaTbCs, YTO NpuBeno K obpa3oBaHU0 Ha ero Terne MHOrOYMCHEHHbIX
nponexHen. ABTOp He MOr NepeaBuUraTbCa CaMOCTOATENbHO, U €My He OKa3blBanacb NOCTOAHHAA MOMOLLb Aaxe
ANs yAOBMNeTBOPeHUs cambix 6a3oBbix notpebHocTen. KomuteT oTmevaeT ganee, 4To, HECMOTPS Ha HECKOMbKO
OCMOTPOB BpayaMu-crneumanucTtaMmm NeHUTEHUNapHOW CUCTEeMbl, OH He Mnofyyan NneyeHus, COOTBETCTBYHOLLEro
COCTOSIHMIO ero 340pOoBbs, W 4YTO OH Mpojorkan cTpagate OT  OTCYTCTBMA Heobxogumoro emy
cneumanM3anpoBaHHOINO MeaMKO-CaHUTapHOro OBCRyXMBaHWA U MeaVKaMeHTOB. Ha ocHoBaHWM npencTaBfieHHON
emy uHdopmaumm KomuteT AenaeT BbIBOA4 O TOM, YTO MOMeLLeHne aBTopa B NoAobHble YCroBus npeactasnser
coboi HapylleHne ero rnpasa Ha rymaHHoe obpalleHve U yBaKeHune [OCTOMHCTBA, NPUCYLLEro 4erioBeveckon
NMYHOCTK, 3akpenneHHoe B nyHkTe 1 ctatbu 10 Makta <49> (nyHKT 8.7 CoobpaxeHus).

<49> CwMm., Hanpumep, coobweHna N 695/1993, CumncoH npotue Amankn, CoobpaxeHus, npuHaTole 31
oktabps 2001 r., nyHkT 7.2; N 590/1994, BeHHeT npoTtuB Amainku, CoobpaxeHus, npuHatele 25 mapTta 1999 r.,
nyHkTbl 10.7 - 10.8; N 704/1996, Loy npoTtus Amanku, CoobpaxeHus, npuHaTtele 2 anpend 1998 r., nyHkT 7.1; n N
734/1997, Makneopg npotus Amankn, CoobpaxeHus, npuHatble 31 mapTta 1998 r., nyHkT 6.4.

BbiBoabl KomuteTta: ¢akTbl CBMAETENLCTBYHOT O HapylleHWW NpaB aBTopa, 3akpenneHHblX B cTatbe 7,
paccMaTpvBaemMol OTAENIbHO M B COBOKYMHOCTM C MYHKTOM 3 cTaTtbM 2, u nyHkte 1 ctatbm 10 lMakta (MyHKT 9
CoobpaxeHus).

CoobuweHve: AnumxoH CavigapoB, ABa3 [asygoB, OpkvuH Bacunos u Xukmatunno 3Opbabaes npoTtus
Kblpreidactana. CoobueHne N 2359/2014. CoobpaxeHust npuHaTel KomMuteTom no npaBam 4ernoBeka (panee -
KomuteT) 17 mapta 2017 1.

Tema coobLeHus: NPOn3BOJIbHOE 3adepKaHne; NbITKA.

Bonpochbl cyllecTBa: MbiTKM - onepaTMBHOe M GecnpucTpacTHOe paccriefoBaHue; NPOU3BOSbHLIA apecT -
3agepkaHue; OUCKPUMUHALMS MO MPU3HaKy HaUMOHANbHOrO, 3THMYECKOrO WM COLManbHOIO MPOUCXOXKOEHWS,
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crnpaBegnueBoe cynebHoe pasbnpartenbCTBO - topuandeckasi NoOMOLLb.

MpaBoBble no3vuun KomuteTa: mnocne nogadn Xanobbl B OTHOLIEHUW HEMpaBUNbHOTO obpalleHus B
HapylleHne cTaTbu 7 TOCYLapCTBO-Y4aCTHUK OOSPKHO Ge3oTnaraternbHO M GecnpucTpacTHO paccrnefoBaTb 3Ty
xanoby <50> (nyHkT 7.2 CoobpaxeHus).

<50> Cm. 3ameuaHue obuero nopsaka N 20 (1992) o 3anpeLleHnn NbITOK UK XeCTOKOro, 6ecyenoBevHoOro
UK YHUXKAKOLEro AOCTOMHCTBO ObpalleHnst U Haka3aHus, NyHKT 14.

Komuter HanomuHaet cBoe [3]amedaHve obwero nopsgka N 35 (2014) o cBobogoe w nuyHOWM
HEenpPUKOCHOBEHHOCTU, B KOTOPOM OH YKa3blBaeT, YTO apecT Mno CMbIcAy cTatbh 9 He 06sA3aTenbHO npegnonaraet
odmumanbHbI - apecT, Kak 3TO onpefensdeTca CornacHo BHYTPEHHeMy 3akoHogatenbcTBy (MyHKT 7.3
CoobpaxeHus).

OueHka KomuteTom akTU4ecknx OOCTOSATENbCTB [Jena: COrMacHO YTBEPXKAEHUSM aBTOPOB WX
POACTBEHHMKM MoAanu Xanobbl B HaUWOHamnbHblE OpraHbl, B KOTOPbIX 3asBMsANM O NbiTKax M Opyrnx dopmax
XecTokoro obpauieHus. MNMomumo atoro, r-H OpbabaeB B xoge cyaebHoOro sacepaHusi noxanosarncs Ha TO, YTO
coTpyaHukn Cnyxbbl HaumoHanbHOW Ge30MacHOCTU ero nbiTanu, U 3TO 3asiBeHne 4YeTko 3adhUKCUPOBAHO B
npoTokone cyaebHoro 3acegaHus. HecmoTpsa Ha 9Tu Kanobbl, HX CyAbl, HA COOTBETCTBYIOLLME MECTHbIE OpraHbl
BMacTu, BKMOYas npokypatypy, He nposenu GesoTnaratenbHoe u BGecnpuctpacTtHoe paccnegosaHue. [Momumo
3TOro, rocygapcTBO-y4aCcTHUK B CBOMX 3aMeYaHWsX Takke ocTaBuino 6e3 BHMMaHus >xanobbl U yTBEpXAEHWS,
N3NOXEHHble aBTopaMy B MX coobuieHun. B aTtux obcTosTenbcTBax OOSMKHOE 3HAYEHWE [AOMKHO MpuAaBaTbCH
YyTBEPXXAEHUSAM aBTOPOB (NYHKT 7.2 CoobpaxeHus).

KomuteT... npyHMMaeT BO BHMMaHMe Xanobbl aBTOpoB No NyHKTY 1 ctatbm 9 lNMakTta Ha TO, YTO COTPYOHUKM
Cnyx6bl HauMoHanbHOW Ge3onacHOCTM MX MPOU3BONBHO 3agepxuBanu 6e3 mepBOHaYanbHOM perncTpaummn mx
3afiepxaHua W CcHavyana onpawuveanu B KavecTBe cBuaeTenen. ABTOpbl Takke YTBepXOawT, YTO WuX
nepBoHavanbHoe 3agepXaHue HOCUITO MPOW3BOSbHbBIA XapakTep M 4YTO MX crnegosano ocsoboauTe Ao cyda... B
OTCYTCTBME KaKkux-nMMbO COOTBETCTBYIOLIMX Pa3bACHEHUN CO CTOPOHbI TOCydapcTBa-y4aCTHUKa MO nosoay
yTBEPXOEHWI aBTOPOB O NMPOM3BOSIbHOM 3agepXaHun KoMuTeT cunTaeT, YTo npaBa aBTOPOB MO NyHKTY 1 cTaTbn 9
MakTa 6biny HapyweHbl (NyHKT 7.3 CoobpaxeHus).

BbiBogbl KomuteTa: dakTbl CBMOETENbCTBYIOT O HapyLIEHUW rocygapcTBOM-Y4aCTHUKOM MpaB aBTOPOB MO
cTatbe 7, pacCMaTpMBaeMOW B COBOKYMHOCTM C MyHKTOM 3 cTaTbM 2 M nyHKTOoM 1 ctatbm 9 lMakta (NyHKT 8
CoobpaxeHus).

MpakTuka EBponerickoro Cyna no npaBam yenoBseka

MoctaHoBneHune Esponenckoro Cyaa no xanobe N 22495/08 "MykaeB npotus Poccun" (BelHeceHo 14 mapTa
2017 r., Bctynuno B cuny 18 cenTabpsa 2017 r.), KOTOPbIM YCTAaHOBMNEHO HapyLleHne cTatb 3 KOHBEHUUN B CBA3M C
XecTokum obpalueHvem ¢ MykaeBbim A.M. n HeobecneyeHnem 3pHEKTUBHOINO paccrnefoBaHus NoO AaHHOMY

dakTy.

YCTaHOBNEHO Takxke HapyweHne nyHKTa 1 cratbm 6 KoHBeHUMM - B CBSI3M C HeobecnevyeHuem
cnpaBeanmBoCTh Cyaonpon3BoacTBa Nno yroyioBHOMY Aeny 3adaBUTENA.

3asiBuTenb >xanosancs, ccbinadcb Ha crtatbhio 3 KoHBeHLMM, UYTO NMOABEprcs XecTokoMy obpalleHuo co
CTOPOHbI COTPYOHWKOB MPaBOOXpPaHUTENTbHbIX OpraHoOB U 4YTO B OTHOLUEHWW €ero »Xanobbl He ObIno nposeaeHo
Hagnexallero paccrnefoBaHus.

EBponenckuin Cyg HanoMHun, 4to "B crnydae, ecnvm cobbiTust MO Aeny MOMHOCTbIO UM No Gonbluen YacTu
HaxodaTcs B cepe MCKNIOUUTENbHOM OCBEOOMIIEHHOCTM OPraHoB BRAcTU, Kak B CMyyasx HaxoXAeHusa nuuy nog
CTpaxen NOA UX KOHTPONEeM, BO3HUKAOT OBOCHOBaHHble akTMYecKne npes3ymnuum B OTHOLLIEHUU TEernecCHbIX
NOBPEXAEHUN, KOTOPblE BO3HMKAIOT B MEPUOA HaxoXOeHWs noa cTpaxen. B ykasaHHom cnydae Bnactu Hecyt
OpemMa [gokasblBaHWsi MO MpPefoCTaBreHuo ybeauTenbHbiX M OOCTATOYHbIX MOSCHEHWA W [OKa3aTenbCTB,
CMOCOBHbIX NOCTaBUTbL MOA4 COMHEHWe Ty Bepcuio cobbiTui, koTopasd Obina msnoxeHa xepTBon. B cnydae
OTCyTCTBMS Takoro obbsicHeHus Cyg moxeT cgenaTb HebnaronpusaTHble BbIBOAbI B OTHOWeEHuMM Bracrten.
MopobHeIM noaxon obycnoBneH o0co60  yA3BMMBIM - MOSIOKEHUEM NNL, HaxXOOAWMXCA B 3aKMYEHUU, WU
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BO3/10XXEHHOW Ha OpraHbl rOCY4apCTBEHHOM BracT 00513aHHOCTBIO MO UX 3awwmTte” (MyHKT 66 NOCTaHOBMNEHMWS).

Cyn ycTaHOBMN HapylleHve maTepuanbHoro acnekrta ctatbuM 3 KoHBeHUMWM B CBS3M C TeM, 4YTO "aKTbl
Hacunus, KOTOpbIM 3asiBUTENMb HEOOHOKPATHO MOABeprarics B Nepuop COAepXaHus Mnop CTpaxen B MUMULMU U
KOTopble npecnegoBany Uenb MOMyYeHWs ero npusHaHus, npeactasnanu cobom nbiTkn" (NyHkTel 70 - 71
NMOCTaHOBIEHWUS).

B oTHOWeHun paccnefoBaHns YTBEPXOEHUN 3asBUTENS O XecTokom obpaleHuun, Esponerickun Cyna
OTMETUN, 4YTO "B KOHTEKCTE POCCUMACKOM NpPaBOBOM CUCTEMbI B CryvasX [OOCTOBEPHbLIX YTBEpXOeHun o6
obpalleHnn, 3anpeLLleHHOM B COOTBETCTBMM CO cTatben 3 KoHBeHuun, opraHbl Bnactu obsizaHbl BO3byxaaTb
YrornoBHOE [EeNi0 U MpoBOAWUTb HaAnexallee YrofioBHOE paccrefoBaHMe, B XO4e KOTOpPOro MnpoBOAWUTCS psg
CNeACTBEHHbIX MEPOMNPUATUA U KOTOopoe ABnseTcs 3EeKTMBHbLIM CPeacTBOM MpPaBOBOW 3alWuTbl Anis
noTepneBLUMX, MOABEPILUNXCA XECTOKOMY OOpalleHut0o CO CTOPOHbI COTPYAHWKOB MWUNULUKW, B COOTBETCTBUU C
HauMoHamnbHbIM 3akoHoAaTenbcTBOM. Cam (pakT OTka3a CreACTBEHHOro opraHa OT BO30YXAEHWsI YrorloBHOMO
paccrnefoBaHUA B OTHOLLUEHMM 3acnyXuBalLUX AOBEPUSA 3asBIIEHUA O CEPbEe3HOM XECTOKOM obpalleHun co
CTOPOHbI COTPYOHUKOB MUNULMW NPU codepXXaHuu MO CTpaxewh CBUAOETENbCTBYET O TOM, YTO rOCy4apCTBO He
BbINOSHAET CBOE 006a3aTenbCTBO NO cTaThe 3 KOHBEHLUMM O NpoBeAeHNN Haanexatlero paccnenoBaHma” (NyHKT 74
NMOCTaHOBIEHNS).

Cyan nogyepkHyn, 4To "[ClneAcTBeHHbIV OopraH NpoBen npegBapuTeNlbHY0 MPOBEPKY M peluunn, 4to B
OENCTBUSIX COTPYAHUKOB MWAMLMW OTCYTCTBYIOT MPU3HaKM cocTaBa MpecTynrneHus. Ha 3ToM OCHOBaHuWM OH
OTKasancs npoBoAuTb YronoBHOe paccrnefoBaHue. B obuien crnoXHOCTM BbiNo BbIHECEHO LUECTb TaKMX PEeLLUEeHWN.
PeleHns HeOOHOKPATHO OTMEHSNUCb KOHTPONUPYIOLWUMU OpraHamMu Kak HeoBOCHOBaHHble, HEe3aKOHHble WNn
OCHOBaHHble Ha [aHHbIX He3aBepLleHHOW MpOBEpPKU. JTW OpraHbl BMACTM HEOAHOKPATHO OTMevanu, 4To
crefosaTtenn, OTBETCTBEHHbIE 3a paccMOTpeHue xanobbl 3asBuTens, He cobnopjann CBOM paHee BblAaHHbIE
WHCTPYKUUN. STO ObINO NOATBEPKAEHO BbIBOAOM HaLMOHaNbLHOIoO cyaa O TOM, YTO CMeAoBaTenun He NPUHANN BCeX
Mep, HeobxoaMMbIX ANs YCTAHOBIEHWUSI COOTBETCTBYHOLMNX hakToB" (MyHKT 75 nocTaHOBMNEHMS).

Esponencknun Cyn npuwen Kk BbiBogy, 4YTO "OTka3 B BO30YXAEHUM YronOBHOTO gena B OTHOLUEHWM
3acnyX1MBalLWUX JOBEPUS YTBEPKOEHUI 3asBUTENS O XXECTOKOM 0BpalleHnn CO CTOPOHbI COTPYAHUKOB MUNLIAM
npencTtasnsan cobow HapyleHne 0b6a3aTenbCTBa O NPOBEASHUM Haanexallero paccneaoBaHus, kak Toro Tpebyer
ctatbsa 3 KoHBeHuun... CrnegoBaTtenbHO, MMENo MecTo HapylweHue ctatbh 3 KoHBeHUuM B ee npoueccyarnbHOM
acnekTe" (NyHKTbl 76 - 77 NOCTAHOBIEHMS).

3asBUTENDb Takke anoBaricsl Ha HecrnpaBeaIMBOCTb YrONOBHOMO CyAoNpon3BOACTBa B OTHOLLEHUN HEro Mo
cTtatbe 6 KoHBeHUun. B yacTHOCTUK, OH yTBepXaan, YTo HauuoHanbHble Cyabl Nnonaranucb Ha Npu3HaHue, KoTopoe
OH caenan UCKMIYUTENBHO NOA NPUHYXOEHUEM, U YTO OH ObIN NWLIEH NpaBa Ha 3aluTy NOCPEACTBOM MOMNy4YeHuUs
npaBoBOW NOMOLLU N0 cCOBCTBEHHOMY BbIGOPY.

Eponenckuin Cyg nogdepkHyn, 4to "[0]cobble coobpaKeHWs KkacalTCsl MCMNOMb30BaHMS B YrONTOBHOM
CydONnpon3BOACTBE AOKasaTenbCTB, MOMyYeHHbIX B HapyweHue ctatbu 3 KoHBeHuuu. Vicnonb3oBaHue Takux
AokasaTenbcTB, obecrneyeHHbIX B pesynbTate HapyleHus OOHOro M3 OCHOBHbLIX M abComnoTHbIX Mpas,
rapaHTMpoBaHHbIX KoHBeHUMeln, Bcerga NogHUMaeT cepbesHble BOMPOChl O crnpaBeanMBocT pasbupaTenscrsa,
Oaxe ecnu npusHaHWe TakuxX [OoKa3aTernbCTB He UMeeT pellarolero 3HadyeHus ans obecnedyeHus npusHaHus
BUHbI" (MYHKT 84 NOCTaHOBNEHNS).

Cya yctaHoBun, 4To "camounsobnuuuTenbHble NoKasaHws, AaHHble 3asiBMTEneM Mocne ero 3agepxaHvsa u
noMeLLeHns noA CTpaxy B MUNMLMK, COCTaBMANM 4YacTb AOKa3aTenbCTB, BbIABUHYTbLIX NPOTUB Hero. Cya nepsown
WHCTaHUUM W anennsauuoHHbIN Cyd HEe COYNM 3TU MOKa3aHus HenpuemneMbiMU W CCbINanuCb Ha HUX Mpwu
NPU3HaHUK 3asBUTENSA BUHOBHBIM M €ro ocyXaeHun" (MyHKT 86 nocTaHoBMeHus ).

Eponenckuin Cyn 3aknouun, 4to "He3aBUCMMO OT BIfUSIHUS MOKasaHWWA 3asiBUTENs, MONyYeHHbIX Mnog
NbITKOW, Ha MCX04 YrofIoBHOro pa3bupatenbcTBa B OTHOLUEHMM HEro, TakMe gokasaTenbCTBa caeranuv yrorioBHoe
pa3bunpartenbcTBO HecnpaBeaiMBbiM. COOTBETCTBEHHO, MMENIO MECTO HapylleHue nyHkra 1 ctatbn 6 KoHBeHUMK"
(nyHKT 88 nocTaHoBNEHMS).

I'IpaBo Ha CBOGOﬂy U NINYHYHO HENMPUKOCHOBEHHOCTb

MpakTnka foroBopHbIX opraHoB OOH

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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Cemunapul no rwopuduveckum gonpocam KKX:
a Ha I D PAa3bACHEeHUs AKMYATbHBIX NPABOBLIX BONPOCOS
LEEHTP AMCTAHLMOHHOTO OBYYEHKA 8_800_700_60_58 www.acato.ru

Cwm. BblwenpuBegeHHoe CoobpaxxeHnsa KomuteTa no npaBam yernoBeka no geny AnuvxoH Cangapos, ABas
NaBynoBs, ApkuH BacunoB n Xukmatunno Opbabaes npotu KbipreidactaHa. CoobuieHne N 2359/2014. MpuHATbI
17 mapta 2017 r.

MpakTnka EBponeinckoro Cyna no npaBam YenoBeka

MoctaHoBnenne Eeponenckoro Cyga no xanobe N 35878/08 "lMaHoB npotuB Poccun" (BbIHECEHO M
BCTyNuno B cuny 15 Hosbps 2016 r.), KOTOPbIM YCTAHOBIIEHO HapyLleHne NyHkTa 4 ctatbn 5 KOHBEHL MM B CBSI3M C
HepacCMOTPEHNEM CyAOM Xanobbl 3asBMTENS HA MOCTAHOBIIEHNE O 3aKIKOYEHUN MO CTPaXYy.

3aaBuTENDb XanoBarncst Ha HePacCMOTPEHUEe ero KaccauMOHHOWM anobbl Ha NOCTaHOBMEHME O MPOAfEHUN
CpoKa cogepxaHunsa nog ctpaxewn ot 16 oktabpsa 2007 r.

EBponenckuin Cyg npuHsn K cBeaeHuto goeog Bnacten o Tom, yto "22 oktabps 2007 roga ropoackon cyg
paccMoTpern OOHOBPEMEHHO KacCalMOHHble Xanobbl 3asBuTens Ha oba MOCTaHOBMEHUS O MPOASIEHUN CpokKa
coAepXaHus nog cTpaxemn, ot 6 ceHTabpsa n oT 16 okTs6psa 2007 roga... [B] cBoem nocTaHOBNEHUN OT 22 OKTS0pS
2007 roga ropoAckon Cyd He CCbinaeTcsd OTAENbHO Ha MOCTaHOBMEHWE O MpOAJSIEHWM CpOKa COoAepXaHwusl nog
cTpaxen ot 16 oktabpsa 2007 roga, ccbinasiCb UCKNIOYUTENBHO, B TOM YUCHE B PE30M0TUBHON YacTn peLleHmns, Ha
NoCTaHOBNEHME O MPOANEHNN CpoKa coaepxkaHus nog ctpaxen oT 6 ceHTabpa 2007 roga. Kpome Toro, B cBOEM
nnceMe o1 22 asrycta 2008 roga ropoAckon cyq npysHan owunbky 1 yBeAOMUN 3asBUTENS, YTO ero KaccaumoHHas
Xanoba B OTHOLUEHWUM NOCTAHOBMEHUSA O NPOASIEHMU CpoKa coaepXaHusa nop ctpaxen oT 16 oktabpa 2007 roga
Obina notepsHa M YTO B PaMOHHbLIA Cyd NOCTyNMno TpeboBaHue O mpoBedeHun Heobxoammbix NpoueaypHbIX
aenctBui ansa obecrnedeHns paccMoOTpeHus ero xanoodbl. OgHako AanbHenwen niopmManmmn o pesynbtaTe aToro
npou3BoAcTBa NpefocTaBnieHo He Obino... [KlaccaumoHHas xanoba 3asBuTensa Ha NocTaHOBMEHWE O NMPOANEHUN
cpoka cogepXaHua nog crpaxen ot 16 oktabps 2007 roga He Gbina paccMOTpeHa HauuoHanbHbIMM cydamu”
(nyHkTBI 16 - 17 nocTaHOBNEHUS).

Esponenckun Cyg 3aknioumn, 4to "ecnu BHYTPUroCySapCTBEHHOE 3aKOHOAATENbCTBO NpegycmaTpuBaeT
cMcTeMy nepecMmoTpa B Nopsigke Kaccaumu, KacCauuoHHbIN Cyd AOIMKEH Takke cobniogate TpeboBaHusa nyHkTa 4
ctatbn 5 KoHBeHuuu... Takum obpasom... HepacCMOTPEHME OpraHammn BracTu KaccaumMoHHOM xanobbl 3assutens
Ha MOCTaHOBNEHME O NPOAJSIEHUN CPOKa COAEepPXaHus nog cTpaxen ot 16 oktabpsa 2007 roga nUwMNO 3aaBUTENS
npasa Ha NepecMoTp 3aKOHHOCTW ero COAEepXaHWs MO CTpaxXen U ABMSAMNOChb HapyleHueM nyHkTa 4 ctatbu 5
KoHBeHUuMK" (MyHKT 19 nocTaHOBREHUs).

MpaBo Ha cnpaBeanuBoe cyae6Hoe pa3bupaTtenscTBO

MpakTnka EBponenckoro Cyna no npaBam YenoBeka

Cwm. BblwenpuBeaeHHble noctaHoBneHus Esponenckoro Cyaa no xanobam N 22495/08 "MykaeB npoTtus
Poccun" (BbiHeceHo 14 mapTta 2017 r., Bctynuno B cuny 18 ceHTsabpsa 2017 r.) n N 4998/08 un 4 gpyrue xanobbl
"MoTexuH n gpyrne npotme Poccun” (BbiHeceHo v BCTynuno B cuny 3 Hosbps 2016 r.).

TeKkcTbl NpUBEAEHHBIX JOKYMEHTOB, MPUHATLIX 4OroBOpHbLIMK opraHamu OOH, HaxoasTcs no agpecy:
http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx.

HeoduumnanbHbIn NepeBo TEKCTOB MOCTaHOBIeHUn (pewennin) EBponenckoro Cyga no npaBam YenoBeka
nony4eH n3 Annapara YnonHomodeHHoro Poccuickon ®egepaunn npy EBponerickom Cyge no npaBam YenoBeka -
3amectutena MuHucTtpa toctuumm Poccuinckon degepaumm.

B TekcTax B OCHOBHOM COXpaHEHbI CTUIb, MyHKTYyaLusi U opdorpadusa aBTopoB nepesoaa.

Hoxymenrt pasmerten Ha caitre 1O «AKATO» no ccpuike:
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